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Editorial Note 


For practical reasons and in order to avoid delays of publication, the Review 
will in future be published in a single edition which will contain material in English, 
French and Spanish. The next, or fifth, issue will be the first trilingual number. 
As far as possible, articles will be accompanied by synopses in another language. 
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By Georg K. Stiirup, M.D.? 


Every form of criminality is evidence of the individual’s 
difficulty in adjusting to society and its conventions. 
Many of the offences which seriously endanger life, health, 
safety or economic interests and most of those committed 
by habitual criminals have an emotional background. 
These offences also affect the emotions of other human 
beings. 

Danish criminal statistics show that in 1949 sexual 
offences constituted 3.4 per cent of all reported offences 
and 6.2 per cent of all those solved. A total of 3,735 
xual offences were reported, of which 2,564 were solved. 
A total of 111,588 offences of all types were reported, of 
which 49,865 were solved. The population of Denmark 
is 4.2 million. 

Although sexual offences, both the serious and less 
rious kinds, constitute a very small proportion of the 
offences against society and the individual that are punish- 
able by law and only to a small extent are so dangerous 
as to represent a real threat to children or women, they 
nonetheless produce a greater emotional reaction in the 
public than do other offences. Not only are the victims 
of sexual offences and relatives of the persons directly 
concerned deeply affected emotionally, but it sometimes 
sems that even the persons officially responsible for 
combating these offences are apt to let themselves be 
influenced by their emotions and to be guided to a lesser 
degree than would otherwise be the case by considerations 
of pure logic in deciding what measures are best suited to 
combat the evil. Emotional aversion towards the sexual 
offender can affect the way in which a case is handled 
and has certainly been one of the reasons for the severe 
penalties provided by law for this type of offence. 

This phenomenon of Western European culture is based 
on ancient taboos and may also bear some relation to the 
fact that many respectable citizens (in this connexion 
compare the findings of Kinsey and associates) have 
infringed the official sex morality and also to a consider- 
tble degree the law of the land and must therefore fight 
hard against the impulse to commit such acts. Instead of 
lading to a more forgiving and understanding attitude 
toward sexual offences, this fact, which is often suppressed 
deep in the subconscious, is conducive to a strict sex 
morality and therefore to a more unsympathetic and 
condemnatory attitude towards those citizens who become 
guilty of the more serious sexual offences and are 
apprehended. 


Manuscript received September 1952. The present text is 
4 translation from the Danish. 





ARTICLES 


Sexual offenders and their treatment in Denmark 
and the other Scandinavian countries’ 


It is highly important to be aware of these facts before 
coming to conclusions on sexual offences and in any event 
to try so far as possible to avoid emotionally coloured 
judgments and to proceed instead as logically and clearly 
as possible to find the most appropriate measures. 

No attempt will be made here to assert that the results 
achieved in this regard in the Scandinavian countries are 
satisfactory, but it does seem that Scandinavian legislation 
has done much to open the way for the achievement of 
satisfactory results. As adequate economic and technical 
resources gradually become available, the existing legal 
structure will make it possible to concentrate even more 
objectively on the treatment and prevention of sex crime. 


1. PENAL MEASURES 


In the Scandinavian penal laws, punishment in the form 
of deprivation of liberty is still the chief method of 
combating crime. There is a possibility of conditional 
release after a major part of a sentence, usually two-thirds, 
has been served. In Sweden, such release is compulsory 
after five-sevenths of a prison sentence exceeding six 
months has been served. 

In some cases, particularly where young persons and 
first offenders are concerned, a conditional sentence may 
be imposed with or without requirements as to supervision 
or special arrangements for treatment. The intention is 
that as a general rule the conditional sentence is to be used 
in the case of first offenders guilty of minor offences. 

Young people may likewise be sentenced to imprison- 
ment for youthful offenders, a form of institutional 
treatment based on Borstal principles. It is generally 
more educational than punitive in character and is usually 
imposed for a relatively indefinite period — from one to 
three years in Denmark and from one to four years in 
Sweden. The average period of confinement is about one 
year in Sweden and about two years in Denmark, but its 
length depends more on the educational objectives and the 
results achieved than on the type of offence committed. 
In Norway, this type of treatment, which in principle is 
not punitive, ordinarily lasts from one and a half to two 
years but can be extended up to three years. 

In the case of persistent offenders, special measures, 
likewise of a relatively indefinite character, may be applied. 
The period of confinement is usually longer than a term 
of imprisonment for the same offence would have been. 
Two types of measures are provided in Denmark, viz., 


2 Director, Institution for Criminal Psychopaths, Hersted- 
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petty offender’s prison, with terms of one to five years, 
and preventive detention, with terms of four to twenty years. 
Both types are used for persons who are theoretically 
amenable to punishment but have not been reformed by it. 
A special board determines when persons sentenced to 
imprisonment for youthful offenders, petty offender’s 
prison or preventive detention may be conditionally 
released. 

Under article 17 of the Danish Penal Code of 1930, 
mentally abnormal offenders (other than psychotic persons 
and low-grade mental defectives) and sexually abnormal 
persons may, if they are regarded as amenable to punish- 
ment, be sentenced either to the ordinary type of punishment 
or to confinement in a psychopathic prison, which is a 
special section of a prison and is under continuous psy- 
chiatric supervision. Terms of imprisonment in the latter 
institution are of the usual length and are determined in 
the ordinary way. Persons of this group who are not 
considered amenable to punishment may be sent for treat- 


ment to a curative establishment (a hospital for the insane _ 


or for epileptics or an institution for alcoholics), or may 
be subjected to non-institutional treatment and supervision 
or be ordered not to frequent certain places, etc., or may, 
if the less stringent measures are considered inadequate, 
be sent to a special detention institution. 

In Denmark, such a special detention institution has 
existed since 1935 at Herstedvester and is under the 
direction of psychiatrists. Its growth has necessitated 
constant expansion, and in 1952 another similar institution, 
which is independent but temporary, was set up at Horsens. 
Norway has a similar psychopathic institution which is 
under the direction of psychiatrists, but the psychopathic 
institutions in Sweden are all directed by prison officials. 
There is no institution in Norway or Sweden corresponding 
to the Danish psychopathic prison, but even in Denmark 
this has been of very little practical importance. 

Under article 16 of the Danish Penal Code, persons who 
are not responsible for their acts because of insanity or 
serious mental deficiency are ordinarily considered not 
amenable to punishment and may be sent to an ordinary 
mental hospital or an institution for the feeble-minded. 
In Denmark, the court decides on the type of punishment 
at the same time as it determines the question of guilt. 
In Sweden, committal to a mental hospital, if necessary, 
occurs automatically in accordance with the provisions of 
the Insane Persons Act. Where there is doubt concerning 
the accused’s mental condition or his amenability to 
punishment or concerning which of the applicable penalties 
should be imposed, the court may for its guidance order 
a mental examination of the offender before handing 
down its judgment. The decision concerning such 
examination is made by the judge, usually at the request 
of either the prosecution or the defence. The examination 
is not conducted by a private physician but by a public 
medical officer appointed for the purpose. The costs are 
defrayed from public funds. After an offender has, within 
twenty-four hours after his arrest, been brought before 
the court, he is immediately provided with counsel, who 
may then request the examination. Counsel thus assigned 


is also paid out of public funds, but the offender may 
engage his own counsel at his own cost. 


The medical 






officer’s psychiatric opinion may be referred for reviey 
to a special medical board which, on the basis of th 
mental examination, gives a final opinion on the medica 
category into which the offender falls and advises the 
court on appropriate measures. In principle, this means 
that the medical board, which in Denmark is designated 
as the Medico-Legal Council, decides in particular whether 
the matter has been sufficiently clarified from the medical 
viewpoint and whether the conclusions set out in the 
medical report conform to the premises which it contains, 

This body has brought about the efficient co-ordination 
of psychiatric activities in judicial matters. The court is 
not bound either by the medical officer’s report or by the 
opinion of the Medico-Legal Council. 


2. SEXUAL OFFENCES 


The exploitation of the sexual impulses of others for 
purposes of gain —i.e., prostitution, including homo. 
sexual prostitution and houses of prostitution — will not 
be dealt with in this study, which is concerned with 
individual sexual criminality. 

In Denmark and Sweden, homosexuality among adults 
is not punishable. In Norway, it is punishable, but 
charges are brought only if the public interest so requires, 
that is to say, almost never. In practice, it is not possible 
in any of the three countries to attempt to establish homo. 
sexual relations on the street or in a lavatory or other 
public place. If any such attempt is made, it is regarded 
as an offence against public morality, and the police, 
even in Denmark and Sweden, step in and give a warning 
or impose a fine or a slight penalty. 

Adultery and fornication are likewise not punishable 
under the existing penal codes. 

The classification to be used in this paper will, on the 
basis of the Danish Penal Code, be briefly described so 
that the nature of the material dealt with may be clearly 
understood. The categories of offences covered by single 
concepts such as rape and sodomy differ widely from 
cauntry to country. 

The most important sexual offences to be discussed here 
are: 

1. Offences against the integrity of women. — These 
may be in the form of actual rape, i.e., intercourse brought 
about through force or threats of death, or in the form of 
intercourse that is involuntary because the woman is 
unconscious or is otherwise unable to oppose the act ot 
understand its significance. Closely akin to the latter 
group are cases where the woman is mentally disordered 
or is a lowgrade mental defective, or where her dependence 
on employment or her economic dependency is grossly 
abused. These cases are combined in the tables below 
under the heading “miscellaneous”. There is also another 
group usually comprising less serious cases and those 
where actual rape may have occurred but could not be 
proved from the evidence adduced. These are included 
in a separate group entitled “indecent assault upon adult 
women”, 

2. Offences against the morals of children and young 
persons. — These include intercourse and, in addition, all 
other relations of a markedly sexual character which do 
not constitute actual intercourse. The latter are combined 
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under the heading “indecent assault upon children under 
15 years of age”. The applicable penalties are doubled 
if the girl involved is under 12 years of age. 

Seduction with a view to heterosexual intercourse with 
a person over 15 but under 18 years of age is punishable 
if the deciding factor was the seducer’s superior age and 
experience. 

Homosexual relations with persons between 15 and 18 
years of age are always punishable. Homosexual seduc- 
tion is punishable up to the age of 21 years. 

3. Incest. — This comprises intercourse between persons 
related in the descending or ascending line, between 
siblings or between persons related by marriage. 

4. Offences against decency. — These ordinarily include 
exhibitionism and the less serious sexual offences. 

These categories have been established on the basis of 
the Danish Penal Code, but they correspond in the main 
with the types of offences punishable in Norway and 
Sweden. 


3. PREVALENCE OF OFFENCES 


In Denmark, the number of sexual offences solved has 
for many years amounted to about 70 per cent of those 
reported and in 1949 was 68.6 per cent, representing 
2,564 cases. 

The number of offences committed but not reported is 
not known, but in the case of some types of offences, 
such as incest, sex relations with minors and exhibitionism, 
itis undoubtedly high and presumably greater than in the 
case of the more serious types of offences. 

By contrast, the number of sex offenders was compara- 
tively small in 1949.3 A total of 622 men and fifteen 
women were sentenced by the courts. Each convicted sex 
offender had thus previously committed an average of 
two offences. 

Of the 622 men convicted, twenty-eight received fines 
and 536 were sentenced to imprisonment for terms ranging 
from only a few days to as much as six years, the latter 
penalty being the longest sentence imposed in 1949 for 
asexual offence. In three cases the time spent in custody 
was substituted for a penalty. No one was sent to a prison 
for psychopaths, one person was placed under military 
arrest, two were sentenced to youth prison and one to a 
workhouse (arbejdshus, i.e., an institution for petty 
offenders). As the remaining fifty-one persons gave 
evidence of mental abnormality — and this includes sexual 
abnormality — security rather than punitive measures were 
applied. Of these persons, fifteen were treated as mental 
defectives, eleven were sent to mental hospitals, fifteen 
were committed for psychopathic treatment and ten were 
dealt with in various other ways. This distribution 
corresponds to the findings of the systematic survey, made 
by Le Maire in 1946, of all sex cases adjudicated in 
Denmark during the ten-year period following the entry 
into force of the Castration and Sterilization Act (1929 to 
1939). During the years 1933-1939, after the new Penal 
Code had come into force, only 2.5 per cent were 


*In that year charges against 462 sex offenders were 
withdrawn. Some of these were young persons (15 to 18 years 
of age), and in most cases child welfare measures were applied 
instead. 


committed to detention as psychopaths. This percentage 
has therefore remained almost unchanged. 











Table 1 shows the number and kind of offences 
committed. 
TABLE 1 
Sexual offences in Denmark over a ten-year period 
(1929-1939) * 
Numbers Castrated 
Offence Absolute Percentage Absolute Percentage 
figures 
ee oe 94 2.9 13 13.8 
Incest (father with 
child and _ sibling 
with sibling) ...... 266 8.4 
Indecent assault upon 
errr 295 9.3 6 2.0 
Indecent assault upon 
DOD iresce is 12008 420 13.2 60 14.3 
Exhibitionism ...... 494 15.5 16 3.2 
Intercourse with minor 
girls (seventy of 
whom were under 
1l years of age) .. 574 18.0 6 1.2 
Indecent assault upon 
Ce eae bewean ces 750 23.5 25 3.3 
Miscellaneous 
(including relations 
with step-daughters 
and foster daughters) 292 9.3 12 4.1 


@ Based on Le Maire, p. 87. 





Because the figures in the first two colomns of table 1 
are classified according to statutory criteria, they provide 
only an incomplete analysis of the sexual offences 
adjudicated by the courts. Only a study of the extent of 
recidivism will show how unrepresentative these figures 
are from a biological standpoint. The percentage of 
recidivism for all offences combined was 16.8, but it 
varied widely from 32.4 for exhibitionism to 4.5 for 
intercourse with minors (see table 2). 


TABLE 2 
Extent of recidivism according to type of offence * 














KR Homolog Castrated b 
"ice 

(per cent) (per cent) (per cent) 
Exhibitionism ............ 32.4 75.0 3.2 
Indecent assault upon boys .. 27.9 82.9 14.3 
AOR nos cccannacsceanuen 22.3 81.0 13.8 
Indecent assault upon girls .. 16.3 73.0 3.3 
Indecent assault upon women 11.5 73.5 2.0 
Raced neds cus od buqusReen ee 7.5 40.0 0.4 
Intercourse with minors .... 4.5 73.1 12 
Miscellaneous ...........- 8.1 52.8 4.1 


® Based on Le Maire. 

b The third column shows that castration is not resorted to to any great extent 
except in the case of serious offences with a high rate of recidiviem. Cf. table 3 
and section 4. 











Le Maire’s survey enabled him to establish that 
recidivism in al] the important groups was predominantly 
homologous and that accordingly there is very little 
likelihood that a less dangerous sex offender will develop 
into a dangerous one. Incest is the only exception to the 
rule, a fact which seems to indicate that deep psycho- 
pathological mechanisms affected by sexual disturbances 
are very often a contributing factor in incest. 

The monumental work on incest by Kinberg and 
associates shows that pronounced hypersexuality, low 
mentality, alcoholism and retarded emotional development 
are frequently contributing factors in incest, which is 
further encouraged by close contact in small and isolated 
living quarters, domination by a father, etc. This is 
consistent with the fact that this group shows a greater 
tendency to commit other sexual offences; homologous 
recidivism is here only 40 per cent, or approximately half 
the rate of the other groups. 

Possible methods of treatment cannot be evaluated 
unless the causes underlying an offence are ascertained. 
In Le Maire’s survey it was possible from court records 
and case histories to point with some degree of certainty, 
in 62 per cent of the 3,185 cases reviewed, to one factor 
of special significance. 


TABLE 3 


Predominating causes in order of frequency * 





Number Percentage Percentage Percentage of 


castrated _— recidivism 





No definite cause 38.2 0 11.9 
Alcoholism 12.3 0.8 27.8 
Puberty 7.4 0 13 
Mental deficiency .... 6.7 22.8 17.7 
Mental backwardness . . 5.2 ra 11.5 
Sexual abnormality .... 5.1 34.6 61.1 
Sexual abstinence .... 4.9 4.5 18.7 
Psychopathy 4.7 13.4 37.6 
Housing conditions . 3.9 - 2.4 
Senility 3.5 18 16.7 
Mistaken concept of law 2.9 2.1 
Mistaken concept of age 2.6 1.2 
Mental disorder ...... 0.9 28.6 
Psychoinfantilism .... 0.6 15.0 
Encephalitis .......... 0.3 9.0 
Separation > 0.3 0 

ae 0.2 17.0 
Ee ee 0.1 25.0 
Eunuchoidism 0.1 33.0 
Pornography 0.1 0 


® Based on Le Maire. 

b The term “separation” refers to a situation where two members of a family meet 
after a separation of many years, which may extend throughout the period when one 
or both of them has grown to adulthood. There is, for example, the case where a 
daughter born out of wedlock took up residence with her father and became his 
housekeeper only after she had attained the age of 17 years. Long separation, like 
crowded living quarters, is apt to give rise to incest. 





Among the various types of offences, exhibitionism, 
indecent assault upon boys and rape showed a higher 
frequency of recidivism than the average of 16.8 per cent; 
the big group, indecent assaults upon girls, was just under 
this figure. 


TABLE 4 


Predominating causes in order of frequency wher a 


recidivism was above average 





Percentage Absolute figury 
61.1 
37.6 
33.0 
28.6 
27.3 





Sexual abnormality .............. 
PONG Bs eos tots Ses 
(Eunuchoidism 

Insanity ... 

Alcoholism 

(Epilepsy 25.0 
Sexual abstinence 18.7 
Mental deficiency ................ 17.7 
NSONNINO 5s pivkass 9.6 cc eteacsrs-c4is96.0'5 > 
Senility 





In the further discussion of methods of treatment, some 
of these causes, such as eunuchoidism, epilepsy and 
seduction, that occur very seldom, will be disregarded and 
attention will be centred on the few remaining main 
groups. 


4. TREATMENT POSSIBILITIES 


The foregoing review of the problem in the light of a 
representative selection of data shows clearly that it is 
unreasonable to expect that any one method of treatment 
will suit all types of cases. At the same time the analysis 
of the causes of sexual offences shows that often, even 
where an offender is dangerous to society, confinement 
for a longer or a shorter period of time is no real 
solution. However, even though treatment in prison may 
not always be satisfactory for this type of offender, the 
large group in which it has not yet been possible to 
discover any primary motivating factor will presumably 
continue to be treated in prison. The fact that, according 
to Le Maire’s studies, the percentage of recidivism in this 
group was only 11.9 is an added reason for concentrating 
for the time being on the introduction of a more causal 
type of therapy for the large groups that clearly deviate 
from the normal in behaviour and in personality. Efforts 
should be made, however, to study the personality 
structures of all offenders. Our experience has shown 
that if that is done most of the offenders in prison will 
also be found to need treatment. The individual sexual 
offenders, including those whose motivation pattern is 
extremely obscure, feel in most cases that their offence 
was a horrible thing which overpowered them and which 
they require help in combating so that they may be 
protected so far as possible from committing it again. 
Although they are often very anxious to emphasize as 
strongly as possible that this terrible thing will never 
happen again, they are beset by a fear of repeating it— 
a fear which they conceal in one way or another. 


* This substantially ous with the results of Abrahamsen’s 


the 102 offenders who were studied, 
eighteen were assigned to group A as predisposed to violence 
and not amenable to treatmenf. A number of others, thirty- 
two in all, were considered temporarily not amenable to treat- 
ment, but most of those in both groups were within a few 
years, upon completion of their sentences, to be returned to 
society. 
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Available data do not permit the social effects of 
imprisonment on the individual offender or its effect on 
his personality to be studied. Although imprisonment 
apparently has much more effect on the sexual offender 
than on other types of offenders, our opinion, which is 
purely clinical and unconfirmable, is that the sexual 
offender suffers more while in prison than do most of the 
others. In the many cases where the criminal behaviour 
results from a greater or lesser degree of sexual 
abnormality, whether of neurotic or other origin, im- 
prisonment, which so far as the sex life is concerned is 
acompletely abnormal existence, may make the offender’s 
adjustment to his environment even more difficult. Other 
aggravating factors are that in prison sexual offenders 
must often associate with what to them is a completely 
different class of people and that they are usually looked 
upon by their fellow-prisoners as an especially low class of 
pariahs. Because, moreover, the penalties imposed are 
often severe, the sexual offender is frequently placed with 
long-term prisoners in a strongly guarded section of the 
prison. And, despite all modern progress, very long 
prison terms under maximum security are not without 
danger. 

In modern methods of prison treatment an effort is 
made, and in many cases successfully, to counteract the 
disadvantages attendant upon a person’s being shut off 
from society for a long time and to reduce the risks of 
friendships that continue after release from prison. An 
effort is also made to combat the average citizen’s inclina- 
tion to condemn the sexual offender or at any rate to act 
coolly towards him. Despite all these and many other 
efforts, many of these persons who have been sentenced 
to long prison terms suffer injuries to their personalities 
which cannot easily be overcome. 

These considerations might be a basis for relentless 
opposition to lengthy imprisonment, but such opposition 
would only be justified if other measures equally capable 


experience has shown that such measures are to a great 
extent feasible in the case of some sexual offenders who 
are anxious to reform. For the time being, however, it 
should be carefully emphasized that in the case of serious 
offences the courts insist that any form of treatment other 
than lengthy imprisonment must also serve as a general 
deterrent. We may agree or disagree with this traditional 
point of view, but we must recognize its existence. We 
must also realize that enthusiastic advocates of treatment 
are not always disposed to give adequate consideration to 
the feelings either of the victim, who is personally un- 
known to them, or of his family. In sexual offences 
of the more dramatic kind the victims and the public 
usually demand forceful action, even though later, after 
reflection, they may be willing to recognize the justice of 
treatment that takes account of the more significant 
medical factors. 

In less serious cases, on the other hand, the courts are 
especially apprehensive lest an indefinite period of con- 
finement might prejudice the rights of the individual. The 
requirements of justice must in such cases take precedence 
over the form of treatment for the simple reason that from 
a psychiatric point of view nothing will be accomplished 





of protecting society could be proposed. Scandinavian - 


if the patient feels that he is being unjustly detained in 
an institution. 

In Denmark, with its twenty-three years of practical 
experience with special operative treatment in particularly 
serious cases, a large part of the population has probably 
had an opportunity to meet or to hear about people who 
have succesfully undergone such special treatment. The 
favourable results of the operative treatment from the 
standpoint of criminal policy and its usually very slight 
physical and personality effects (see below) have created 
in the general public an extremely positive attitude that 
extends to other types of experimental treatment. During 
these years it has gradually become possible tc experiment 
with less radical types of treatment. In order not to lose 
the good will that has been built up, the experiments 
should not be too audacious. Unless this experimentation 
is strongly backed by public opinion, there is a risk that 
a wave of emotional reaction might arise in consequence 
of a revolting crime or other circumstances. Thus, for 
the time being the principal objects of this experimentation 
must be the socially less dangerous offenders and those 
who most clearly realize that they need help. At the 
same time the greatest care must be taken to remove from 
society the most dangerous criminals who do not wish to 
be operated upon. Although surgical treatment has had 
a positive influence on public opinion, it does on the other 
hand limit the experimentation in connexion with 
particularly dangerous types of criminal behaviour. 
When long experience has shown that a particular type 
of treatment offers the desired degree of security for 
society, the adoption of some other type of treatment 
becomes difficult. This, however, is not a disadvantage 
in every respect, because, as has already been pointed out 
on several occasions, experimentation with new kinds of 
treatment must be carried on in the realization that the 
matters being dealt with produce a strong emotional 
reaction in the general public. 


5. METHODS OF TREATMENT 


Practicable proposals for treatment and prevention must 
take into consideration the factors which were shown in 
Le Maire’s analysis to be particularly significant in respect 
of recidivism. Sexual abstinence, as one of those factors, 
is frequently an indication of special psychic problems in 
the form of contact difficulties and a more or less 
pronounced neurotic reaction pattern. In a fairly large 
number of cases, however, it is undoubtedly a consequence 
of cultural circumstances. In so far as there is a question 
of special treatment, it will be best to deal with this group 
when the treatment of sexual abnormalities is discussed. 


Mental defectives 


Mental deficiency is a relatively unimportant factor in 
sex crime in Denmark, just as crime among mental 
defectives is generally of little importance. The rate of 
recidivism does not exceed the average to any significant 
extent. This is undoubtedly due to the effective system 
of care for mental defectives developed over a number 
of years. Mental defectives are as a general rule taken 
in hand for special treatment while they are still of 








school age, and this rule is applied almost without excep- 
tion in the larger towns. Nowadays only a very few 
reach adulthood before being taken in hand. The provi- 
sion of this special treatment early in life has made it 
possible largely to avoid the untoward effects of defective 
intelligence on character. Special pedagogic treatment 
and the removal of mental defectives from constant 
competition with persons of normal intelligence have made 
it possible to limit the aggressiveness that was previously 
characteristic of the defectives. Thus, it has been possible 
in recent years to do away with most of the security 
measures in the strongly guarded institution for mental 
defectives because experience has shown that most of the 
formerly very violent and dangerous defectives become 
tractable when they are placed in open, or at any rate 
nearly open, sections of the institution. 

A very large number of mental defectives are placed in 
the care of their families after spending a few years in an 
institution, and many of these are eventually able to 
support themselves. 

A special Mental Defectives Act provides for the 
sterilization of mental defectives where there is a danger of 
the deficiency being transmitted to descendants. This 
Act has gradually been receiving fairly extensive applica- 
tion. There are many who marry after sterilization and 
thereby acquire an easy and natural means of sexual 
satisfaction. This is undoubtedly a significant factor in 
the prevention of sexual offences. A mental defective 
who shows an inclination to obscene behaviour or conti- 
nues to show too strong an interest in children as a sexual 
object may be castrated, but this has been found necessary 
only.in a few cases. 

Although there are altogether about 7,000 persons in 
the Ostifterne institutions for mental defectives, which 
receive all the mental defectives in about half of Denmark, 
and in various other institutions, there were only fifteen 
castrations from 1942 to 1946 and twenty-five from 1946 
to 1950, ie. an average of about five a year for the 
entire eight-year period.® 

The results have been extremely satisfactory. No 
sexual recidivism has been observed in this group, nor do 
any serious disadvantages seem to have been imposed on 
the castrates themselves, many of whom it has been 
possible to discharge after the operation. The treatment 
therefore also becomes important in its effect on society. 

Castration has also been tried in the case of low-grade 
mental defectives characterized by strong sexual distur- 
bances, unrestrained masturbation, a strongly sexual 
mawkishness of a homosexual character or some similar 
condition requiring special isolation measures. The 
results here are perhaps not quite so convincing; in a 
number of cases the mawkishness persisted, but the direct 
sexual manifestations disappeared. 


Alcoholism 


Alcoholism, as a cause of sexual offences, appears more 
frequently than any other single factor, and the rate of 
recidivism among alcoholics (27.3 per cent) is considerably 





5 On the basis of information supplied by Dr. Schwalbe- 
Hansen, Chief Physician of the Ostifterne institutions for 





- upon boys, is usually an indication that other contributing 









higher than the average. Most of the persons in thi 
group should probably be treated for alcoholism, but j 
must be realized that the results of such treatment 
satisfactory only in a limited number of cases. In ma 
of the cases referred by Le Maire to this group, alcoholisy 
was merely the obvious cause, and character defects unde ; 
lying alcoholism were probably at least equally importan,} are satis! 

In difficult cases of alcoholism institutional treatmen 
will often be necessary as a basis for subsequent out 
patient treatment, and our experience has been that th 
continuity between these two types of treatment is of The t 
decisive importance. It is essential that the relationship dhose re 
between the patient and the therapeutist working outsi& 
the hospital should be clearly established before th 
patient is exposed to temptations and that the treatment 
should not be limited to the psychological and medical 
aspects of the personality but should give considerabk 
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attention to all phases of the patient’s life. Even wher Za. a 
these conditions have been met and disulphiram has been deatitul 






used, we have so far been unable to achieve completely 
effective cures, and even where the greatest possible effort 
has been made, the rate of recidivism has been 13 per cent 
(Hans Alois Hansen and Karl Teilmann). With les 
intensive, i.e., normal, treatment, the rate of recidivism 
has been 35 per cent. The observations on which thes 
figures are based lasted about twenty months; nine months 
later the rate of recidivism for both types of treatment 
had increased to 20 and 49 per cent respectively. In most 
cases the treatment was discontinued in the latter period, 
With regard to the less serious types of sexual offences, 
such as exhibitionism and indecent assault upon women 
or girls—the three chief forms of sexual offences 
committed by alcoholics — the normal type of treatment 
for alcoholism will usually be adequate. Only a relatively 
few of Herstedvester’s inmates can be classified » 
alcoholics. The commission of the more serious types o 
offences, including in particular rape and indecent assault 
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factors are involved. A similar situation is where, despite 
continuous attempts at treatment, a person repeatedly 
commits sexual offences. In some of these cases a violent 
sexual impulse seems to be a very important factor in the 
criminal behaviour, and the plan of treatment must be 
designed accordingly. 


Mental disorders 


Mental disorders accounted for only twenty-eight out 
of the 3,185 cases, but on the other hand they represented 
a rather high rate of recidivism, viz., 28.6 per cent 
Even if encephalitis and epilepsy are included here, the 
group as a whole is still relatively insignificant. The 
essential thing here is to treat the underlying disease, 
Senility may also be mentioned at this point, even though 
the rate of recidivism among the senile is not likely to 
exceed the average. In Le Maire’s data there were 
114 cases with a rate of recidivism of 16.7 per cent. 
Reasonable supervision or committal to a home for the 
aged usually suffices to ensure against recidivism, but 


























mental defectives. No detailed analysis of the data from this 
source is as yet available. 















some old persons are so obscene in their language and 

but {behaviour that their presence in an ordinary home for 
snt anfthe aged can hardly be tolerated. In Denmark, it is 
1 mamfusually easier to send these persons to a mental hospital 
holisnfor possibly to board them out under the supervision of 
unde,ja mental hospital. The results of this type of treatment 
ortan|are satisfactory, but a very few of the old persons in this 
atmenj group, two to be exact, were castrated. 


nt out. 
lat the 


18 ol The two most important groups are the psychopaths, 
onship yhose rate of recidivism is 37.6 per cent, and the sexually 
outside abnormal, whose rate is 61.1 per cent. Provision for the 
re the gecial treatment of these groups, between which no clear 
— line of demarcation can of course be drawn, has been 
le a made in the Penal Code. 

Y In recent years the sexual offenders sent for treatment 
to the special-detention institution at Herstedvester have 
| constituted only one-fifth of all the persons sent there. 
P ete tn Denmark, during the years 1925-1933, special detention 
) could be imposed for an indefinite period under a 
provisional Act relating to psychically abnormal criminals 
who, through sexual crimes, violence, arson or other 
offences dangerous to society, constituted a proximate and 
srious threat to public safety. During that period the 
courts were encouraged to send sexual offenders to the 
gecial-detention institution, and for the first few years 
one-half of the persons sent there were sexual offenders. 
ten Only gradually in later years was a corresponding number 

C1 of other types of offenders also sent to the institution as 
provided in the new Penal Code, to which reference is 
made in the introduction to this paper (see table 5), and 
atively even though each year about the same number of sexual 

offenders are sentenced to special detention, the proportion 
3 which they bear to the total number of persons so 
pes ai! sentenced is steadily decreasing. 
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Psychopaths and the sexually abnormal 


buting TABLE 5 


ated | Classification of the 199 sexual offenders among the 
riolent | first 500 persons sent to Herstedvester (1935-48) 
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ely to} Ten cases in which the criminal behaviour (thieving, 
were} #son, etc.) is believed to have a more or less direct 
cent, | xual origin have been disregarded in this survey. 

or the} General psychiatric treatment was given during this 
, but} Period. In some cases, particularly in the latter years, 
a more extensive psychotherapy was applied (see Stiirup 
nh 1952), sometimes combined with hormone treatment 
(stilboestrol) as a supplementary, or rather as a basic, 





measure. The results of this special treatment are as yet 
very scanty and will not be discussed here. 
Castration has been made possible under a special Act. 


The Castration Act 


A provisional Act passed in 1929 provided that the 
Ministry of Justice could permit the castration of a person 
if the abnormal strength or direction of his sexual impulse 
caused him to commit criminal acts and thereby exposed 
himself or society to harm. Under this Act the treatment 
of that group of sexual offenders which represents the 
greatest danger to the public safety was early channeled 
along definite lines. 

When the provisional Act expired, the experience 
acquired made it possible to broaden the scope of the 
definitive Act of 1935 and include persons whose sexual 
impulses caused them to undergo considerable mental 
suffering or social disparagement. 

To obtain permission for castration the applicant must 
himself request that the operation be performed and his 
application must be accompanied by a medical certificate 
indicating that he has been given medical advice concerning 
the effects of castration. The application must in addition 
be approved by the Medico-Legal Council. If the applicant 
is married, evidence of his spouse’s consent must, if 
possible, be given. 

When the Ministry of Justice permits a person to be 
castrated, it also requires him to undergo a yearly medical 
examination. These post-operative examinations are very 
important and provide up-to-date information on the 
results and any undesirable effects of the operation. On 
the basis of the data thus assembled on castrated persons, 
Professor Knud Sand, the chairman of the Medico-Legal 
Council, has reported on the experience acquired during 
the first ten years. During that period 190 operations 
were performed. 


Physical effects of castration 


It was found that these adult castrates did not 
experience any serious undesirable effects. Hot flushes 
and fits of perspiration similar to those found in women 
at the menopause are very frequent. As in the case of 
women, these usually disappear after a time, most often 
in less than a year, and are relieved by mild sedatives. 
The skin often becomes slightly finer and smoother and 
at times slightly pasty. The hair of the body and of the 
beard tends to thin out, but the hair of the head usually 
becomes more luxuriant, and where there is incipient 
baldness the falling of hair may stop or new hair may 
grow in. Only in a very few cases is there any noticeable 
increase in weight, and actual corpulence is exceedingly 
rare. 

As a general rule pronounced physical changes seldom 
occur. The ways in which a castrate differs from other 
people can be noticed only by an expert. There was in 
particular no evidence that a “castrate type” exists. 

There is nothing in Herstedvester’s experience in the 
intervening years to warrant any further remarks on 
Knud Sand’s observations on the physical effects of 


castration. 





Psychic effects of castration 


Any assessment of the psychic effects of castration must 
take into account that most of the persons operated on 
were mentally deficient, psychopathic, mentally disordered 
or epileptic. Sand writes: “The opinion is widely held 
that castration unfavourably affects mental functions. 
This is true, but only partly so, because it is a fact that 
the strongest masculine or the especially creative mental 
characteristics are often obliterated or weakened. This, 
however, does not mean that all castrated persons are so 
injured or harmed that they are unable to meet the 
demands which society ordinarily makes upon them. 
This is particularly true of the persons in question here, 
most of whom do not have very outstanding mental 
abilities.” 

Depressive emotional cycles, which are frequently 
observed in non-criminal castrates, occur very seldom 
after a castration of the kind considered here. This is 
very likely because the former constant fear of committing 
fresh offences with all their unpleasant consequences is 
eliminated at one stroke through castration and is replaced 
by a previously unknown outer serenity and inner peace. 
Almost all the castrates praise this as the greatest benefit 
of castration. 

There have been no indications that mental disorders, 
e.g., schizophrenia, are relieved by castration. 

Psychopaths, in their own opinion, have become more 
stable, enjoy greater peace of mind and are more subdued, 
and, in the opinion of others, are more sociable. 

Considering the type of persons in question, cases of 
suicide after the operation have been far fewer than might 
have been expected. Of the persons included in Sand’s 
survey, only two committed suicide. Both these were 
pronounced psychopaths whose family and social circum- 
stances might easily have led them to this unfortunate 
step even if they had not been castrated. 

Herstedvester’s subsequent experience confirms these 
findings. 

Among these cases too, only a few of which coincide 
with those studied by Sand, there were very few suicides 
—a total of five during the entire period under 
consideration. 

(1) Age: 42 years. Sentenced for sexual offences 
against children; primitive, infantile, mentally retarded; 
previously also guilty of theft and sentenced for defama- 
tion; also previously attempted suicide. A little more 
than a year after his release, he was arrested and charged 
with threats of violence. He committed suicide while 
under arrest. The operation does not in any way seem 
to have been a factor in the suicide. 


(2) Age: 25 years. Pronounced homosexual; sentenced 
for sexual offences against boys. He had previously 
attempted to commit suicide during a psychogenic depres- 
sion and a few months after the operation succeeded in 
doing so during another depression brought on, so far 
as is known, by an unrequited affection for a fellow- 
inmate. 


(3) Age: 45 years. Sentenced for a very dangerous 
type of indecent assault upon boys combined with 
attempted murder. During the years that he was in the 











institution before the operation, he was found to 








mentally and emotionally unstable; he was known evidence 
have previously attempted suicide. A little over a ye of _— 
after the operation, when an investigation was being mag —- 






on the suspicion that there had been further sexu 
offences, he committed suicide. He had also experience 
difficulty in earning a living, as the family that ha 
promised to help him had more or less exploited him. 

(4) The fourth case is discussed in detail on page 42.4 
before Table 8. 

(5) Age: 28 years. Sentenced for a very serious 
of indecent assault upon minor girls, which included 
forcing his wife’s 15 year-old sister to have intercourg 
with him, and the repetition of this offence several time 
when she was older. He had previously attempted tp 
commit suicide by swallowing foreign bodies. I 
attempted to do so again while under arrest and wa 
operated on. He complained of a violent sexual impulse, aaah 
was described as spineless and mentally retarded, and leet si 
requested castration without delay. After castration le acme 
was contented and experienced no unpleasant effects. He 
bought a new house and was finally discharged after a fey 
years. Six months later the house burned down, and he things 
and his family moved in with his parents. Subsequent Neverth 
there was some talk of a separation, and he became very himself 
agitated and threatening and was placed in a mental when h 
hospital. He said at this point that he had become some be bou, 
what calmer after the operation although, just as formerly, iad gai 
he was inclined to quarrel with his wife about trifles. He from th 
became restless and later absconded from the hospital “ald | 
He returned home to his parents, and a few weeks later complet 
he was charged with arson. There was a further dispute] tact 
about the purchase of a piece property. His wife dete, 
suspected him of having killed an infant which had diel) juny 
very suddenly eight years earlier. He then committed] joo 
suicide. with th 

In none of these cases did castration in itself lead to Many 
suicide. It has also been our experience that mos},.:. 5, 
castrates, after being operated upon, become calmer, better} Jiyec, 
balanced and more subdued, and that the very unstable, 
hysterical types generally become easier to deal with, 
This is often very important to the castrates themselves} ¢ jase. 
because impulsive and aggressive persons suffer a grett}ion g 
deal from being hard to get along with. ie be 

It must, in addition, be emphasized that a castrate’s own 
judgment of the effects of the operation should be treated 
with the greatest reserve. As regards his sex life, the 
castrate seems to be inclined to boast about potency, but 
he apparently soon forgets about this boasting, and after x 
being queried on several occasions about his sex life, he 
soon reveals the true state of affairs. Only a very few - 
castrates seem to have retained sufficient potency tof. 1. 
engage in normal intercourse. i x 

In evaluating the psychic effects of castration it must] ), “a 
be realized that the castrate’s social situation will often}, ) 
be an important factor in his appraisal of the operation, 4 
which will be blamed whether it turned out badly or, 
fortunately more often happens, it turned out well. 
patient wrote in a letter that he was sometimes in a bad Itis 
mood when he thought about the operation, but he added ee ¢ 
“it was, of course, necessary”. He did not, however, give fully : 
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evidence of depressive tendencies, and his remark cannot, 
of course, be regarded as an indication of serious dis- 
"| ilusionment. 
oo Another patient, who had thought the matter over for 
- J some time before deciding to have the operation, said that 
at when he had been on parole before the operation he had 
not had a single peaceful moment and used to become 
excited whenever he saw a good-looking boy. He 
eventually committed another offence. Now that he has 
had the operation he has an occasional fit of perspiration, 
aS type but what he regrets most of all is the many lost years. He 
cluded has especially reproached us for not “having induced him 
| a to have the operation long ago”. 

times} A 50-year-old baker who in the psychiatric examination 
ted made before he was sentenced was diagnosed as a depraved 
- Hel and brutal alcoholic, and who had been repeatedly 
id Wa guilty of indecent assault upon children, said about a year 
hee and a half after the operation, at a time when his employ- 
7, and} nent situation was not particularly good, that he had 
— he} become sexually impotent. He said further: “My 
s. Helinitiative has also been impaired; I don’t seem to get 
ra fer mything accomplished; I can’t make up my mind about 
and he things and I don’t sleep well; it must be my nerves.” 
quently Nevertheless, he had earned some money and bought 
‘© Velyi himself an inexpensive house. A year and a half later, 
mental] shen he had been employed at good wages for a year, 
| Some}e bought himself a larger house with two apartments 
mer, and said that he no longer felt any serious ill effects 
* tie from the operation. Still later, he wondered how he ever 
ospital, could have been so evil and said: “I must have been 
ns Later completely perverted at that time.” He has remained in 
lispule contact with Herstedvester since his final discharge from 
ff wile there. He is economical and in only a few years has 
| died accumulated about 10,000 kroner in the bank. He has 
mitted | simost paid for his house. He is still extremely satisfied 

with the way in which things have turned out. 
Many castrates have after their release either regained 
their former social standing or made a new life for them- 
Several former teachers have done this; one is 
now chief engineer of a large ship; and another has built 
up an independent business from nothing. In a number 
of cases, therefore initiative has been preserved, or it has 
| Breil een so improved that the castrate’s usefulness to society 
has been considerably increased over what it formerly 
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The practical development of treatment for 
sy, but sexual offenders at Herstedvester 


a As already mentioned, it has been possible to apply 


ystematic psychotherapy only to a limited extent. In 
Denmark, just as in other parts of the world, it has thus 
cy Whi been impossible to obtain trained psychotherapists for 
this purpose. Friedlander is undoubtedly correct when 
oan the says that “not psychoanalysis alone, but also psycho- 
om\therapy should in such cases be undertaken only by 
ens. psychiatrists who have had many years of experience of 
"On malytical treatment with neurotic and perverted cases”. 
bad Gee Friedlander, p. 233.) 
’ dded It is only in recent years that a few Danish psychiatrists 
acc thave taken special training in psychotherapy and now 
ry BIE fully satisfy Friedlander’s requirements. However, for 


ry few 


some time to come they will be occupied with other and, 
so far as society is concerned, equally or even more 
important tasks. In the meantime hundreds of persons 
have been sentenced to a form of detention which is 
designed to protect society rather than punish the offender 
and within the framework of which a type of treatment 
has had to be devised that would enable the individual to 
become better fitted to return to society. The system of 
special detention is in itself a sort of serious appeal for 
the unprejudiced application of the various possibilities 
that might come to light over the years. The general plan 
of treatment is described elsewhere (Stiirup, 1952). 

An important factor for the sexual offender has been 
the creation in the institution of an atmosphere capable of 
effectively combating the despair which an indeterminate 
sentence so easily induces. There had to be some 
assurance that, despite the most serious kinds of 
personality difficulties, the individual would be able to 
work out a tolerable existence and that the institution 
would attempt to help him as much as possible. Although 
help in the form of extensive psychotherapy of an analytical 
character could seldom be provided, there were a few 
cases in which this was possible. In some cases, the 
prisoner had special reasons for refusing any attempts at 
active therapy, particularly where he continued to maintain 
his innocence. Then again, in other cases, the central 
problem was either immediately or eventually castration. 
It must be emphasized here that sexual offenders, at least 
to the same extent as any of the other groups, had to be 
made to feel that they were completely free to make the 
important decisions themselves. In particular, where the 
question is to castrate or not to castrate, the problem must 
be explained to the prisoner so simply that he can fully 
grasp the consequences of his own decision. 

Every physician who has begun to work here has had 
difficulties with respect to the type of guidance required 
and has felt an emotional pressure that has even affected 
the consulting psychiatrist. The physician must do his 
utmost to put himself in the prisoner’s place, but in doing 
so he must not succumb to the temptation of being content 
to suppose that his own conjectures or even his own 
hopes correspond to the true situation. For many of the 
prisoners the problem is simply to find a tolerable way of 
living out the rest of their lives. The fact must be faced 
that the past life of these people will be a serious obstacle 
to their future and in a small country like Denmark will 
often severely limit their social opportunities. 

It is well not to conceal these facts but to discuss them 
freely with the prisoner as soon as he becomes aware of 
them. These discussions obviously cannot follow any set 
pattern; they are built on confidence and will not be 
successful if any attempt is made to force them. Many 
of the persons sentenced to special detention in recent 
years have already heard so much about the effects of 
castration that soon after their arrival they ask to be 
castrated as soon as possible. Formerly, however, and 
particularly in the earlier years, many of them did not 
begin to weigh the advantages and disadvantages of 
castration until after these discussions were far advanced. 
Such cases continue to crop up and, if the introductory 
psychotherapy has not clarified matters, the decision 
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TABLE 6 (continued) 





Results 


Castration 


Diagnosis 


Number of 
interviews 


Number of 
times 
in 


Previous 
criminal record 


Criminal behaviour 


Age on 
entering the 


Case 
No. 


Observation 
period after 
operation 


institution 


prison 





See text 


ars. Gets along 


w 
therwise. 


Efforts are being made to discharge 
him. Has been in the institution for 


well socially and o 
eighteen years. 


Released after four 


No 


Aggressive ; 
neurotic 


53 


10 


Rape, indecent 
assault, larceny 


13 


Rape of a girl 
19 years of age 


26 


13 





the entire time 


8 


he has maintained his innocence of the 
last offence and has therefore refused 


therapy. 


Durin 


No 


emotionally rigid ; 


schizothymic ; 


compulsive sexual 


Mentally retarded ; 
impulse 


49 


Rape (two previous 
offences), larceny 


19 


Rape of a girl 
20 years of age 


41 


14 





Has been in the institution for seven 


No 


Sensitive; com- 


35 


17 


While under the 


30 


Rape of a girl 
15 years of age 


He was recommended twice for 


release, but has not yet been released 


by the court. 


years. 


pulsive sexual 
Ise; 


impu 
alcoholism 


Rape of a girl 
16 years of age 


influence of alcohol 
raped a girl 20 years 
of age. Several larcenies 





released. No very definite form of 


Is now in the institution; has not been 
treatment has as yet been devised. 


No 


Low mentality ; 


explosive; 
neurotic; 


67 


before the courts, 
larceny, threats, 


False declaration 
rape 


21 


Rape (two offences) 


32 


16 


He does not think that he needs an 


operation. 


compulsive 


sexual impulse 
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4) Since 

to serious difficulties. The highly satisfactory resyjourrently 
which, even from a human viewpoint, have almost alwaytypes of 
accrued from castration have been largely due to the fagthem as 
that the operation has never been recommended exeggby the sy 


whether to have the operation or not can easily give 


where, after all circumstances have been taken j It mus 
consideration, it has clearly seemed on medical grounds special . 


be the proper thing to do. Although the Act of 19ggfraction 


provides that the court may recommend compulsonjesaminal 
castration and although this provision has occasionalexpeTle™ 
been applied, there has in practice never been a compulsop|1egatds 


castration. In no case has castration been recommenda These 4¢ 
on security or social grounds. Most often we have fgjof @ mor 
that castration was such a type of causal treatment as jyyoung ™ 
general medical practice is usually considered ided| Table 
Sometimes, however, we have looked upon ourselves gjrping 
orthopaedists who, being unable to apply aetiological trea, castrated 
ment or remove the cause of a malady, have had recoung Of the 
to an operation which, although it may well interfere wiijbefore 1 
some function, will, or in any case should, eventual Special 1 
make the patient happier and return him to society bettg|¥ho was 
fitted to make his way in life. As research and othejbefore h 
therapeutic aids improve, the number of cases in thjsay nt 
latter category will decrease. However, not only are thjvhich le 
present methods of treating such cases defensible, } Case No 
experience quite clearly shows that their discontinuanaj 
would be medically indefensible. Thirty 
In his survey of sexual offenders at Sing Sing prisonjinstitutic 
Abrahamsen set up the following groups: “treatable’jordered. 
“untreatable at present” and “untreatable”, by which isprone to 
meant the probability or improbability of being amenabkjimd was 
to psychotherapy. As appears from what has been saidj! steal 
above, the adoption of a single form of treatment such as}!0 pr1so! 
psychotherapy is not regarded as feasible in Denmark, b hospital 
by far most of the patients at Herstedvester would hayejprison | 
to be included in the groups designed by Abrahamsen a5}. 
“untreatable” and “untreatable at present”. Almost alljproposir 
rapists and a large proportion of the other types gfjle hosp 
offenders must in addition be described as “predisposedjtlly seve 


to violence”. larcenie: 
he com 


was not 


In general the prisoner is observed for a few months}‘ this | 
and then permission for castration is obtained from the} Durin 
Ministry of Justice. After the testicles have been removed} ut ver 
by this operation, glass prosthetic devices are inserted tof however 
preserve the appearance of the scrotum. The patient jjitom th 
usually confined to bed for about ten days and is then} *lourec 
transferred to a completely open section outside the wals}!0 be re 
of the institution. An application for the prisoners|saff su 
release is usually filed with the court within six months}liter he 
It generally takes a few months before such an application He was 
is approved. Thus in normal cases the prisoner can be to whic 
returned to society within a year. He is ten condition|stisfiec 
ally released for a period averaging three to four years. | Test t 

Some prisoners, particularly in the early years, took sj"ster. 
long time before they decided to have the operation. with hi 


later th 
Results 


Space does not permit a detailed discussion of all th} * Lear 
data, but these will be dealt with later in a separate paper|™stan' 


Special remarks on castration cases 





























Since rapists as a class best typify the main problems 
currently met with in the treatment of the most dangerous 
types of sexual offenders, it is quite reasonable to take 
them as an example of what has so far been accomplished 
by the system of treatment adopted here. 
Jt must be remembered that the persons sentenced to 
gecial detention because of rape represent that small 
fraction of rapists whom the court — after a psychiatric 
examination and, in most cases, on the basis of previous 
experience of the effect of imprisonment on the offender — 
regards as especially likely to commit further offences. 
These data do not, for example, take any account of rape 
of a more or less “physiological” character committed by 
young men. 

idej| Table 6 gives data on all sixteen offenders convicted of 
lves gjraping adult women; eleven of these offenders were 
| treg,}castrated and five were not. 
scours, Of the eleven castrates, the first five were imprisoned 
re wifbefore 1938 and the other six during the next ten years. 
n Special reference will be made to the case of the castrate 
- betie|who was in the institution longer than any of the others 
| othetbefore he decided to undergo the operation. His lengthy 
in tyisay in the institution contributed to the social difficulties 
are thyvhich led to his being recommitted for a time. 


le, | iCase No. 1 
nuance 


ve i 


al 
he 
exce 
n ip 
nds 
f 193% 
u 80 
ional 
Dulse 
nend 
ve fe 
t as j 





Thirty-eight years of age when first committed to the 
‘sonfinstitution. Father an alcoholic, mother mentally dis- 
table”jordered. He was mentally unbalanced even as a child and 
hich jjprone to consider himself abused. Suffered from enuresis 
renablejand Was given to vagrancy in his youth. He began early 
*n saidjto steal; attempted suicide several times; was sentenced 
such asi! prison on several occasions. He was sent to a mental 
rk, but|tospital several times and was once transferred from 
d havelrison to a mental hospital for particularly dangerous 
isen as}°898- Here violent masturbation. He wrote letters 
ost aljjroposing marriage to a girl 14 years of age. He was in 
pes ofjtie hospital for a number of years; was released provision- 
isposedjilly several times, but was recommitted because of further 
larcenies. Later, after again being conditionally released, 

he committed assault and two attempts at rape. As he 

was not considered insane, he was, after the establishment 

month} this institution, transferred to psychopathic detention. 
om the} During his stay here it was difficult to establish anything 
smovelj but very superficial contact with him. He was able, 
rted tjlowever, to obtain leaves of absence,’ but while away 
ient js}tom the institution he wrote very obscene and sexually 
is then|oloured letters to a sister, and the leaves therefore had 
e walkjo be revoked. After nine years a new physician on the 
soners|saff succeeded in establishing contact with him, and 
nonths|/ter he himself applied for permission to be castrated. 
ication} He was then released, but six months later left the job 
can bej!o which he had been sent, even though he had been 
dition |Sttisfied with it. He began to steal and stated upon his 
ars. |arest that he had done so in order to return to Hersted- 
took ajvester. Here he told a fantastic story of sexual relations 
1. with his landlady, a young woman, but admitted a year 
later that there had been nothing between them. In the 








all the 
paper. 


"Leaves of absence are for periods of eight hours, and 
constant supervision is exercised. 
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open ward of the institution he showed too great an interest 
in women and had to be transferred for a time to other 
work. Otherwise, however, he was one of the best workers 
on the farm. For a while he put on considerable flesh, 
especially in the breast and the joints, but this went away 
again. Again released. He has now been at liberty for 
over three years and has held various jobs. At times he 
is bothered because he does not dare have relations with 
women, who occupy his thoughts a great deal. At other 
times he is very glad that he had the operation. He 
admits that he is gradually managing to get along in life. 

As to the other ten cases, reference is made to the table. 
In the fifth case, it now seems regrettable that the young 
man in question was ever sentenced to special detention. 
Once that had been done, however, we should have liked to 
apply extensive psychotherapy if we had been able to, but 
from a purely practical viewpoint that was not possible 
at the time. There is also the fact that he was a farm- 
worker and had to go back to farming. On the other 
hand, even if there had been facilities for psychotherapy, 
but none for subsequent out-patient treatment, it is doubt- 
ful whether it would have been advisable to release him 
as soon as treatment within the institution had been 
completed. Moreover, he himself has been satisfied with 
the way in which things turned out. 

In the first case, it is obvious that the personality 
structure ruled out psychotherapy, and the situation was 
pretty much the same with all the other castrates. 

As appears from the table, there were two cases (Nos. 
12 and 13) where a few years’ treatment in the institution 
and some psychotherapy were regarded as having 
accomplished the desired results and the prisoners were 
released. These cases also deserve to be discussed in 
greater detail. 


Case No. 12 


Twenty-eight years of age when committed to the 
institution; from a bad home where the children were 
left very much to themselves. He was always on the 
streets and was the terror of the whole neighbourhood. 
Irregular attendance at school, not very intelligent. Sent 
to a boys’ home because of stealing. Later, sent several 
times to reform school because of stealing. Pollution 
from the age of 15 years, masturbation from the age of 
17 years, but no relations with women until the age of 
22 years. 

Asserts that he first had intercourse with his sweetheart 
at the age of 24 years. Sentenced to prison at the age 
of 26 for indecent assault upon a 19-year-old girl whom 
he had attempted to force to have intercourse with him. 
Later attempted to rape a girl whom he happened to meet 
on a lonely road, but gave up the attempt when she 
screamed for help and a cyclist came by. He was 
considered before his commitment to be of low mentality, 
psychopathically degenerate and emotionally unstable. A 
few years after being sentenced to special detention, he 
renewed relations with his former sweetheart, who in the 
meantime had had a child by another man. He was 
released after five years, after good contact had been 
established with him and he had shown that he could get 
along despite many difficulties, including the fact that his 





sweetheart broke off relations with him for a time. He 
later married her, and relations between them during the 
past five years have been good. He is rather rough and 
abusive towards her, but she accepts this. With regard 
to sexual morality, he is now irritated by offensive 
remarks that he hears and acts as though he were a 
guardian of morals. 


Case No. 13 


Also from a bad home; his father was convicted of 
murdering his daughter after impregnating her. A brother 
was convicted of rape, a sister of arson and two brothers 
of offences against property. Another sister, an epileptic, 
set fire to the house. At the age of 13 years he was sent 
to reform school after raping a 14-year-old girl. While 
employed on a farm he was guilty of exhibitionism and 
of compelling a boy of his own age to engage in reciprocal 
masturbation. Was sent to reform school; escaped from 
there; committed robbery; was sentenced to prison; and 
later, at the age of 26 years, he was arrested for raping 
a 19-year-old girl. He denied all guilt and said that in 
his opinion the girl had been willing enough. She was 
a complete stranger to him. Before being committed to 
detention as a psychopath, he had been described as a 
spineless, emotionally immature and psychopathic person 
who gave way to his sexual impulses without restraint. 
The question of castration was raised after he was com- 
mitted to the institution. He was apprehensive and 
emphasized his innocence, but was not completely un- 
sympathetic to the idea. Later, he said that he had 
nothing against castration, but would not himself agree 
to it; someone else would have to take the responsibility. 
The matter was thereupon dropped. A few years later 
he said that his sexual impulse was not particularly 
strong. By that time good contact had been established 
with him, and the application of psychotherapy had 
brought about such a considerable psychic stabilization 
that it was possible to release him after four years. He 
was transferred from farm work to work in town and 
since then, i.e., for the past two and a half years, he has 
gotten along well. 

Of the three persons who were in the institution when 
the above data were tabulated, two, one of whom had 
been there an unusually long time, have since been 
released, so that only one remains. 


Results 


The results, therefore, are that thirteen of the sixteen 
men committed for rape of adult women are for the time 
being getting along well outside, eleven of them after 
being castrated. 

This must be considered extremely satisfactory, 
particularly as we expect to release two more in the near 
future. 

Similar results have been achieved in regard to other 
types of criminal behaviour. 


Indecent assault upon girls 


Thirty-three of the fifty-nine persons convicted of 
indecent assault upon girls had very seriously molested 
the children in question. In most cases intercourse was 
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attempted or even carried out, and the means used 





the instit 

occasionally very brutal. ead, | 

prisoner: 

TABLE 7 operatiol 

Indecent assault upon girls “son 

(Thirty-three cases involving particularly serious king|. — ib 

of criminal behaviour) aed 

a yj ~ t { 

Still in the institution (one for the past nineteen and the f° Aah 

other for the past four years) ...........eeeeeeeeees 2 fc 
Released but not castrated: . oud 

Transferred to a mental hospital ..............00-ee00. ] ‘home t 

Sexual recidivism, recommitted, later released and trans- he W8S 4 

ferred to a mental hospital (paranoiac) . . and whil 


Sexual recidivism, recommitted, died . . 2) This « 
Sexual recidivism, sentenced to a mental hospital (dementia lee 

arteriosclerotica) ; that v 
Recidivism, but not sexual . strongly 
No recidivism, one at liberty ‘for two years and « one hel ie 


one year 
——_|respect t 
Toran i Wipublishe 


case } ). 
] Table 





eee ee ee 


Released after castration: 
Transferred to a mental hospital and still there 
Transferred to a mental hospital, now released 
Recidivism, but not sexual, now at liberty again 
No recidivism: 
At liberty for ten years or more 
At liberty for five to nine years 
At liberty for four years or less 


ven ceeackenaedy o's (Twenty 


eee eee reer reser eee 








till in tl 
eleased 
ransfer1 
ual re 
ual re 
ual re 
iolated 
release 


other f 
No recid: 
At libe 
At libe 


® A total of ten released, but only nine set at liberty. Of the latter, five have not 
committed further sexual offences, but the observation period has not yet bem 
very long. 

b Of these twenty-one, the entire twenty who were set at liberty have not committe 
any further sexual offences since being operated on. One is still in the hospital #) 
a schizophrenic. In by far most cases, the observation period has been long enough 
to justify the conclusion that no material change in the situation is likely. 





Among the twenty-six persons guilty of less seriou 
types of indecent assault, there was one who was psychic 
ally abnormal to a pronounced degree and strongly 
inclined to take a paranoiac view of his experiences. He 
had previously been committed to a mental hospitd 
because of threats of murder. He was found to have: 
very low mentality and was described as a mental defective 
with strong compulsive tendencies. He caused grea ed 
difficulties in an institution for mental defectives, and itf\on-sexu 
was gradually realized that he was not mentally deficient,| Ment 2 
He was then transferred here for detention as a psycho" recidi 
path. After three years he was conditionally released. 
He got along all right socially for a time but had t 
contend with serious economic difficulties. Two year 
later he was recommitted for bicycle stealing and for 
indecent assault upon three girls between the ages of ll 
and 13 years who frequently visited his house and in 
whose presence he had masturbated. He admitted this 
but maintained that the girls had urged him to do so and 
that he had had no interest in them sexually. Sho 
after being recommitted he asked to be castrated. 
reason was that he did not wish to risk a lengthy stay i 





At libe 
At libe 
At libe 











wel 
at | 
at | 











| Wetth he institution, something which he did not think he could 


¢and. It was discovered a year later that his fellow- 
isoners had convinced him that the effects of the 
operation could be undone. 
After his release a year later, he wished to have his case 
. ,freviewed. He was disappointed when that proved to be 
kinds impossible, and three years from the day of his arrest he 
stabbed one of the three girls “in order to teach young 
———=|,irls to tell the truth”. 
¢ | Afterwards he was unhappy and thought that it was a 
4 hame for the girl’s parents. He wanted to go right back 
“home to Herstedvester”, but in connexion with his trial 
‘ns. {be was again placed in a mental hospital for observation, 
... ]fand while there he succeeded in committing suicide. 
... | This case presents a number of other very important 
atia_|psychiatric aspects. The most important conclusion here 
-++ Ils that we should be more hesitant about releasing such 
P 3Jtrongly schizoid and emotionally abnormal persons and 
"7 [tus also proceed more cautiously in such cases with 
"_“lrspect to castration. (A complete case history has been 
\L ® Wfpublished in Stiirup: Krogede Skaebner, 1952 [the Klaus 
case} ). 
Table 8 shows the results in cases of this type. 





— — 


TABLE 8 


Indecent assault upon girls 














6 (Twenty-six cases involving less serious kinds of criminal 
5 behaviour) 
— Sue GRE TREUMNIOIS oe, So 8 ORR CATs aie O's 1 
eleased but not castrated: 
fae transferred to an institution for mental defectives ...... 1 
¥ ual recidivism, castrated and then got on well ........ 3 
ommittd [sexual recidivism, died in the institution .............. 1 
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Indecent assault upon children 

A surprisingly large number of the twenty-nine persons 
guilty of indecent assault upon both girls and boys are 
extremely infantile. In many respects the psychiatric and 
criminological problems of this group of offenders are 
more serious than those of the foregoing group. Despite 
this, however, twenty-four of those released, including 
nineteen who had been castrated, have not committed 
further sexual offences. On the other hand, as appears 
from table 9, five have been guilty of other kinds of 
recidivism. 

TABLE 9 
Indecent assault upon children 
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Indecent assault upon boys 
The largest group of offenders was committed to the 
institution because of assaults upon boys. Although no 
attempt will be made here to analyse the data in detail, 
it should be mentioned that by far most of these cases 
represent very serious criminal behaviour often extending 


over many years. In most instances, ordinary imprison- 
ment was repeatedly resorted to as a means of reformation. 
TABLE 10 


Indecent assault upon boys 
(Seventy-five cases) 
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@ One is currently charged with sexual recidivism. 





The rate of sexual recidivism has been high among the 
twenty-two who were released without having been 
castrated. Of these, nine were later castrated and only 
nine others did not commit further offences of any kind. 
Among the fifty castrated during their first confinement 
in the institution (one was castrated in a hospital and had 
not previously been released) are to be found all the 
institution’s castrates who later committed further sexual 
offences. Even though none of the subsequent offences 
were serious, these cases are of special interest and will 
now be discussed in detail. 


Homologous recidivism among the castrates 


A.— Thirty-five years of age when committed to 
Herstedvester; two previous convictions for indecent 
assault upon boys. As a young man he travelled with 
a theatrical company; he entered the police force as a 
recruit, but was dismissed after an indecent assault upon 
a boy, the son of his fiancée. Subsequently nervous, 
emotionally unstable; obtained employment as a teacher, 
but was dismissed after a few years. Later was an 
accountant, and organized a boy scout troup. Sexual 
history: First coitus when 19 years old; when 23 years 
old he had relations with an older actress who had 
probably seduced him. The relationship lasted for four 
years; two years later he became engaged, and the 
indecent assault upon this woman’s son then followed. 
Imprisonment for one year. One year later again guilty 
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of indecent assault and imprisoned for sixty days. 
that he was employed for a few years as a teacher 
as a milk tester. Further indecent assaults upon bg unger 
beginning the year following his last imprisonment. homose? 
himself thought that he would have difficulty in avoiding) if yea 
further offences and therefore asked to be castrated. fg ¢— 
was released within two years, a little over one year afta}, he i 
the operation. He again became engaged, but commit for larc 
indecent assault upon his fiancée’s son and upon oth of 

and was therefore recommitted. He maintained that 
had only kissed the 15-year-old boy and not touched hija, 25 
genitals. He gradually became deeply impressed wil} .ault. 
Catholicism; he was apprehensive about going out i married 
the world even though in the institution he experieno woman. 
no disturbing sexual emotions. A few years later he 
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again released conditionally, but had difficulties in getti ec 
along socially. Three years later it was discovered ¢ gntence 
he had for some time been committing indecent assaulf non bi 
upon an 8-year-boy. He himself admitted only that ty 


had kissed the boy a few times, and he maintained 
after he had been recommitted to the institution that thi ms a 
boy had been imagining things. This time he was kepil dite 
in the institution six years. He has now been at liberh| ommitt 
for five years and has been getting along well both}, Hers 
economically and sexually without any noteworth} wot ha 
incidents. sho fot 
B. — Shop assistant, 36 years old when committed ti «iq the 
the institution. He was 30 years old when first convictellq, wag 
of indecent assault upon boys. The relationship ‘hail seomm 
existed for several years. Shortly after he was releaseijq, expl 
he became engaged but he was principally interested iyi th 
a boy in his fiancée’s family. He conducted a dancingl jerefoy 
school and invited some boys from the school on dieome 
camping trip during which he committed indecent assauh| py ther 
upon them. On this occasion he was sentenced to prisotfigych 
for a term of one year and a half. He married in this tim 
hope that he could avoid further criminal offences, but did] ..ault 
not inform his wife of his condition. Within a few week wncide 
there was some talk of a divorce because of his instability ood, 
sulkiness and lack of interest in sexual intercourse. am tl 
months later, indecent assault upon a 10-year-old boy) scociat 
He was described as being a rather weak character anil ther } 
unhappy about his criminal tendencies. Even befor During 
being committed to the institution he had requestéll nd the 
castration. Good conduct in the institution, and > — 
released rather soon after the operation. He reportélf institut 
regularly to the probation authorities, but later evett}jonicic 
revealed that he had not informed them that he had gottetl were dj 
in touch with a former inmate who was also a hom) wih pj 
sexual. While on a holiday he stayed at this fellow) 4: the 
inmate’s home with a young man over the age of criminal rayse 
responsibility with whom he had homosexual relations gi] yo 
He was then recommitted even though he had not actuallf ang ws 
committed a criminal offence. He said that his sexui})9 yea 
impulse was considerably weaker, and as _ noth entenc, 
particular was observed while he was in the instill] officer. 
tion he was again released after two and a hélitiled a 
years. He refused to have anything further to do with lift) seve 
comrade (C) when the latter attempted again to get itlfafter {] 
touch with him. He returned to tailoring, his formshortly 
occupation; gradually became more independent of t®hetweer 


 4-year- 




















lj robation authorities and talked freely about the opera- 
jon. Although he rather conspicuously associates with 
nm DoWyounger people, his behaviour does not indicate any 
nt. Thomosexuality. He was finally discharged four and a 
Volditdialf years later. 
d. Hd ¢.—A farm worker, 44 years of age when committed 
ar alte, the institution. A record of nine previous convictions 
nmittedfor larceny and indecent assault upon boys. From the 
othen of 10 years, relations in the nature of intercourse 
that bel with boys, and in later years also interested in girls. He 
hed lityas 25 years of age when first convicted of indecent 
d wWilil wault. The second conviction was two years later. He 
ut Inti married after this, apparently because he was fond of the 
TI€NCHil woman. She immediately became pregnant, but soon 
he Wl ontracted an eye disease and then became blind and had 
Setting, miscarriage. Five years after his marriage he was 
€d ta} entenced to prison for fhree years for indecent assault 
assailil yon boys. He later obtained work feeding cattle, and 
that shortly thereafter committed indecent assault upon a 
a /4year-old boy and a young man, 19 years of age, who 
that the vas a low-grade mental defective. When arrested he 
aS Kepidmitted that he would be unable to refrain from 
liberty committing such offences in future. He was committed 
ll bolhliy Herstedvester. He was sorry for his wife’s sake for 
*wortili vhat happened and asked to be castrated. The institution 
F iso found castration advisable. After the operation he 
itted ti] wid that his sexual instinct had been totally eliminated. 
mvictel He was released fairly soon. One year later he was 
1p had recommitted for indecent assault upon a mental defective. 
relea ll He explained this by saying that he associated very little 
sted Iwith the people of the neighbourhood and that it had 
lancingliherefore seemed rather strange that he should have 
| on dbgcome friendly with this young mental defective. 
assalifurthermore, as mentioned above, he had gotten into 
» pris touch with B, and the atmosphere in the home was at 
| in the hat time markedly sexual. Although the type of indecent 
but did ssault in question was quite trivial, his recommittal was 
N Wee considered advisable. His conduct in the institution was 
tability, good, and he was released after a year and a half. 
" Since that time he has had difficulty in refraining from 
ld boy awsociating with former fellow-inmates and has been 
ter a ther bitter about the authorities’ strict insistence on this. 
bef M During the past ten years he has gotten along well socially, 
‘quest ind there have been no signs of sexual activity. 
ad D. — Thirty-seven years of age when committed to the 
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‘€porte institution. Five previous convictions for larceny, assault, 
_ Evel homicide and indecent assault upon boys. His parents 
1 gottttl vere divorced when he was 6 years old, and he remained 


- homl vith his father. He was embittered against this mother. 
fellow) At the age of 10 he was sent to a home for two years 
‘Timinibecause of pilfering and vagrancy. He escaped while 
lations} stl] young, committed minor offences against property 
actualiand was recommitted to reform school. At the age of 
) sexull9 years he went to sea. At the age of 22 he was 
nothly sentenced to prison for eight months for assaulting a police 
inst officer. At the age of 25 years, while intoxicated, he 
a haikilled a marine engineer on board ship. He was sentenced 
with h to seven years’ imprisonment abroad, but was pardoned 
get mMafter three years. At the age of 33 years, burglary; 
form#shortly after his release, indecent assault upon boys 
of Mhetween the ages of 13 and 18 years in eleven cases. This 
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was found to have been going on for five years. He said 
that in all these years whenever he saw an attractive boy 
he would become very excited sexually and violently 
nervous and upset. In order to fight this tendency, he 
had taken to drink. When he was interviewed by the 
observing psychiatrist, castration was recommended. His 
abnormal sexual impulse, which had undoubtedly persisted 
for many years, was regarded as possibly having 
contributed in very large measure to his alcoholism and 
his stealing. The indecent behaviour had continued even 
since his marriage, which had taken place ten years before 
his committal to Herstedvester after the operation. His 
stay in the institution was relatively short. Soon after his 
release he thanked the institution for what had been done 
for him. His relationship with his wife was good, even 
though he could not carry on intercourse with her. He 
set up an independent business which he operated for a 
few years. During the war, four years after his release, 
he was sentenced to three months’ ordinary imprisonment 
for assault and extortion. A few months later he was 
sentenced to three months’ imprisonment for larceny. 
Subsequently, six years after his release, he was charged 
with larceny and with indecent assault upon a boy 14 years 
and a homeless boy of 15 whom he met in the street and 
invited home. He maintained that his sexual impulse 
had been completely eliminated. He said that he never 
experienced erection, was glad that the operation had been 
performed, and had achieved peace of mind. He 
categorically denied the indecent assault with which he 
was charged, but admitted that he had again been drinking 
too heavily and that the last time he had been so intoxic- 
ated that he could not remember anything. Although 
psychiatric opinion was that he should be recommitted to 
the institution, he was sentenced to one year’s imprison- 
ment. Even while in prison, he still denied that he had 
committed either the larceny or the sexual offence. 

E.— Thirty-eight years of age when committed to the 
institution. Two previous convictions; committed to 
institutions seven times. From a poor and unhappy home. 
A stern, malicious father. At the age of 13 he was placed 
in a home, because his parents did not want him about. 
First homosexual experiences in the boys’ home. After 
confirmation he worked as a labourer on a farm. Here 
he had a four-year relationship with a boy who was 
11 years of age at the start. He had attacks of a hystero- 
epileptic nature and was therefore committed to a psychia- 
tric ward. Embezzlement at 25 years of age. At 30 years 
of age he was sentenced to seven months’ imprisonment for 
indecent assault upon four boys between the ages of 15 
and 17 years. At 36 years of age he was convicted of 
fraud, and at 38 of indecent assault upon two boys 15 years 
of age. He was found to be completely enervated; the 
attacks in question were considered to be epileptic 
seizures; he was committed four times to a psychiatric 
ward because of these. Committed to Herstedvester. 

He was distressed at being attracted to men and had 
before attempted to cure himself of this by having relations 
with women. These relations were, however, uncussessful 
because of faulty erection and an inability to discharge 
semen. He requested castration immediately and the 
operation was performed without delay. After his release 





he attempted to establish contact with homosexual circles. 
He spent much time in places frequented by homosexuals 
and seems to have occasionally had illicit relations with 
some of them. Although he maintained that he frequented 
homosexual circles only to dissuade young people from 
seeking contacts there, the best solution seemed to be to 
recommit him to the institution. Even in the institution 
he established friendships of a somewhat homosexual 
nature and was therefore kept there for three and one-half 
years. One year after his second release he said, that 
although he was still interested in young men, his interest 
was purely asexual and that that was the only positive benefit 
he had derived from the operation. On the other hand, he 
now takes an interest in women, but is afraid to have 
relations with them. The epileptic seizures, which had not 
bothered him for many years, are now recurring. 


Exhibitionists 

The last group, the seventeen exhibitionists, includes 
some of the most grateful patients. They represent a very 
small proportion of all the exhibitionists in the country; 
they are inveterate recidivists and in some cases rather 
eccentric. Some were markedly psychotic and were there- 
fore sent to a mental hospital. Of the six who were 
released without having been castrated, three committed 
the same kind of offence again and upon being recom- 
mitted immediately asked to be castrated. Like the other 
nine castrates, they have not committed any sexual 
offences since their release. 


TABLE 11 
Exhibitionists 


(Seventeen cases) 





Released but not castrated: 


Transferred to a mental hospital 

Sexual recidivism, castrated and then no further offences 3 

Non-sexual recidivism, recommitted .............+2e000: 

Violation of the conditions for his release (left his job), 
Tee eee OTT TE ere ee 

No recidivism, at liberty for ten years .............+..+. L 





TotaL 8 


Released after castration: 
Non-sexual recidivism, again released, still at liberty, no 


lh SEONG iis is sass <0 Conroe Kis ened dawceR 1 
No recidivism: 
At liberty for ten years or more ................-. 6 
At liberty for five to nine years ...............04. 1 
a ee ee ere | 
8 
TotaL 9 





The three cases of incest (table 5, above) call for very 
little comment. One was a pronounced paranoiac. He 
had previously been convicted of using threats, and after 
his release was again convicted because he continued to 
commit the same offence. At the same time it appeared 
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About | 


that he had established an incestuous relationship with }j 


ll-year-old daughter. He had, in addition, a seriog| results 
heart disease and died in the institution two years afjg} very like 
his committal. too, ex! 
The two others have both been convicted several time castratic 
of offences against property. One was, in addition, J was suf 
pronounced sadist-masochist and the other a confirmaj solution 
alcoholic of very low mentality. Both were castrated anjj is now 
are now getting along without committing any furthe| advance 
offences. time.® 
Denn 
Conclusion Scandin 
dangerc 


If we now analyse the foregoing brief summary of th and ge: 
results achieved, the 199 persons will be distributed a} ountric 


follows: the pra 
Still in the institution .%........ 00... eee eee As r 
Transferred to a hospital or other institution .. jj untry 
Died before release ...........00 cece ee ceces scale — 
Released and returned to society ............ 17] satisfac 

in the 


Of these 175, fifty-eight (33 per cent) were released} further 
without having been castrated and 117 after castration. | sntenc 

Of the 117, five, all homosexuals, again committed th) concern 
same kind of offence. not eno 

Of the fifty-eight not castrated, twenty-five (43 per cent)] , reas: 
again committed the same kind of offence. Few of th patients 
more dangerous offenders were released without having} circum: 
been castrated, and the rate of recidivism here was low) charge, 
As regards the less dangerous offenders, a decision was} of Jost 1 
early made to release them whenever possible despite the} js devis 
danger of recidivism. The rate of recidivism here wa ip its | 
high, and this made the general results look rather bad, 
Nevertheless, considering that these people represent 4 
specially selected group with the strongest probability « 
recidivism, the results are not so bad that they call fo 
radical changes in methods. 

Of these twenty-five, three are still in the institution, 
three have died and two had to be placed in a mental 
hospital. After they had again committed the same kinds 
of offences, the remaining seventeen all permitted them. 
selves to be castrated and since then have managed to 
avoid further sexual offences. 

A total of 134 persons have therefore been castratel, 
and homologous recidivism is 3.7 per cent. Tht, 
everything considered, these results are exceptionally good. 


6. THE OTHER SCANDINAVIAN COUNTRIES 





The laws of all four nations — Norway, Sweden, Fin- 
land and Iceland — generally provide for the treatment 
of sexual offenders according to methods similar to thos 
in use in Denmark. The neighbouring countries d 
Norway and Sweden have already acquired consider 
experience — Norway since 1934 on the basis of an 
respecting sterilization and similar matters, and Sw 
only since 1944, Between 1 July 1944 and 1 January 
1952, 181 castrations had been carried out in Sweden| 

7 Information furnished by Medical Councillor Loberj ——_— 
— on the basis of reports in the files of the Ndi 

oard, 











About half the cases concerned mental defectives. The 
results of provisional post-operative investigations seem 
3 aftel very likely to confirm Denmark’s experiences. In Norway, 
too, experience seems to indicate that the results of 
1 timal castration have been satisfactory in those cases where there 
tion, | was sufficient indication that castration was the proper 
firme solution. A post-operative survey of a large body of data 
‘ed anil is now being undertaken, but unfortunately has not yet 
furthe advanced far enough to produce any further results at this 
time. 

Denmark’s example has thus been followed in all the 
Scandinavian countries, and the treatment of especially 
dangerous sexual offenders now follows fairly well-defined 

- Of the and generally uniform methods even though the other 
ited a} countries are still a little more reticent than Denmark in 
the practical application of castration. 
i As regards the less serious cases, no Scandinavian 
jg} country possesses the purely practical means for the large- 
... 4{sale—to say nothing of the general — application of 
... I] satisfactory psychotherapy. This is not due to any defect 
in the laws, for intensive efforts are now being made 
eleasei further to improve the rules governing conditional 
10n. | sentences, including sentences that impose conditions 
ted th) concerning suitable treatment. There are, furthermore, 
not enough properly trained psychotherapists to provide at 
rT cent}, reasonable cost the special treatment required by 
of th patients, many of whom are in difficult economic 
aving} circumstances. Even if the treatment were given free of 
as lov) charge, it would entail a heavy expenditure in the form 
On wail of lost wages and travel costs. Until some kind of therapy 
pite the} is devised that requires much less time than psychotherapy 
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centres, we must be content in the knowledge that sexual 
offences are seldom particularly dangerous and that in by 
far most cases recidivism will either be fairly unlikely or 
will relate to the same type of offence. 

Moreover, for the time being, we must, by using what- 
ever means have thus far proved to be useful, continue to 
aid that small group of particularly unfortunate persons 
who have strong tendencies towards recidivism. Lengthy 
internment is a simple but very serious alternative that in 
most cases does not compensate for the obvious dis- 
advantages of other methods. 
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Review of sex legislation and the 
in the United States of America’ 


By Karl M. Bowman, M.D.? 


INTRODUCTION 


Statutory criminal sex laws for some years have 
apparently not provided sufficient protection against those 
whose sexual behaviour is “dangerous to the life and 
health of others or is a threat to the emotional or physical 
welfare of children”. Inadequacies seem to rise from 
social and legal difficulties in bringing charges and 
obtaining convictions under laws whose penalties may not 
correlate with actual dangers to society and thus do not 
deter offenders. Commission of particularly violent sex 
crimes and attendant publicity, with sensational, 
distorted handling by news reporters, rouses the public 
to demand new legislation. Added to public dissatisfac- 
tions with traditional sex offence laws is the modern idea 
that “criminal behaviour, especially criminal sexual 
behaviour, [is] related to mental illness...”. My recent 
paper, with Rose, pointed out these trends in a discussion 
of psychiatric classification in sexual psychopath laws. 

Closely connected with the idea that criminal sexual 
behaviour is a form of mental illness is the feeling that 
present-day medicine, psychiatry in particular, can treat 
and rehabilitate sex offenders and can also by diagnostic 
techniques screen out potentially dangerous ones, thereby 
preventing crimes. Use of the indeterminate sentence, 
with length of confinement dependent upon cure, is the 
result of such thinking. Its source, according to several 
writers, is doubtless a 1911 Massachusetts law, the first 
to recognize defective delinquents as a separate, distinct 
class and to allow indefinite commitment for those whose 
delinquency, in the court’s opinion, “is or may become 
a menace to the public”. A similar New York law, 
passed in 1921, segregated mentally abnormal as well as 
subnormal delinquents. 

Whatever the reason, many State Legislatures have 
responded to public demand for new and special legislation 
regarding sex offences. 


SPECIAL SEX STATUTES 


In the past fifteen years at least 40 per cent of the 
forty-eight states and the District of Columbia, United 
States of America, have enacted special legislation 
regarding sex offences. A 1937 law passed in Michigan 
was declared unconstitutional. The first law to stand was 
the Illinois Criminal Sexual Psychopath Law, approved 
in 1938. The Minnesota law providing that persons 





1 Manuscript received April 1953. 
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dangerous to others because of irresponsibility for thei 
sex conduct may be committed as if insane, was validate 
by the United States Supreme Court in 1940, and the nex 
eight or ten jurisdictions modelled their statutes upon it 
For example, Massachusetts in 1947 followed almog 
verbatim the Minnesota law, together with paraphrasej 
Supreme Court definitions. In 1950 the Missouri Suprem 
Court held that the Sexual Psychopath Law in that Stat 
does not violate due process. The end of 1952 saw a 
least twenty jurisdictions with some type of special se 
offence legislation. 


TYPES OF SPECIAL LEGISLATION 


The twenty statutes, fairly similar in purpose ani 
method, fall into two general types. 

The older statutes usually provide that a State’s Attorney 
may initiate proceedings to determine whether a perso 
charged with a sex crime or suspected of havin 
propensities towards dangerous sex crime is a criminal 
sexual psychopathic person. After examination an 
written report by court-appointed psychiatrists comes the 
hearing, public or private, often without a jury. If the 
court finds a condition of sexual psychopathy it may 


suspend criminal proceedings and order civil commitment 


of the individual to a mental hospital or other State 
Institution for an indefinite period, release to depend 
upon the patient’s complete recovery. No two jurisdic 
tions follow exactly the same procedure. 

An example is the Minnesota law, which defines psycho 


pathic personality in terms of irresponsibility for sexual 


conduct because of emotional instability, or impulsive 
action, or poor judgment, or failure to consider cons 
quences. No crime nor charge is necessary to initiate 
proceedings, at the discretion of a county attorney; 
hearing, without provision for jury, may be private; two 
licensed physicians need not be psychiatrists nor concut 
in their opinions; the finding is no defence, although 


statute of limitations runs; conditional or complete release 


depends upon State hospital superintendent and committing 
court, the latter of which the prisoner may petition. (Set 
appendix.) Tappan in 1950 reported Minnesota admini- 
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protection of society”. 

Newer approaches have tried to remedy defects in the 
sex psychopath laws without giving up the idea of special 
legislation. The 1950-51 New Jersey law applies 


2 Medical Superintendent, the Langley Porter Clinic, Depart 
ment of Mental Hygiene, State of California. 





exam 
and 
offen 
three 
in 1¢ 
its la 





r thei; 
Llidated 
he next 
pon it 


yhrased 
upreme 
it State 
saw al 
ial sey 


se and 
ttorney 


having 
riminal 
n and 
nes the 
If the 
it may 
nites 

> State 
depend 
1risdic. 


9s ycho- 

sexual 
pulsive 

conse 
initiate 
orney; 
e; two 
conctt 


though 


release 
mitting 


d mini- 
for the 


in the 
special 
lies to 


Depart 





ons convicted of rape, carnal abuse, sodomy, open 
lewdness, indecent exposure, impairing the morals of a 
minor or of an attempt to commit any of these offences. 
A mandatory mental examination, to be made at the 
State’s diagnostic centre within sixty days, is the basis for 
court decision and commitment. The definition of 
abnormal mental illness is broad enough to permit leeway to 
modern psychiatric opinion, and the sentence, although 
indefinite, cannot exceed the maximum penal term provided 
for the offence. Release is arranged when it is reasonably 
certain that repetition of the offence is unlikely. 

In New York the Governor’s veto—“We should not 
demolish the important safeguards that surround personal 
liberty in our State”’—of a 1947 bill initiated a research 
programme designed to help frame a better statute. The 
1950 New York law neither delays nor stops criminal 
proceedings nor essays a psychiatric definition of a sexually 
dangerous person, but requires a pre-sentence physical 
and psychiatric examination of all persons convicted of 
any of seven specified sex felonies or of a misdemeanour 
(carnal abuse of a child between 10 and 16) subsequent 
to a sex offence. Two qualified staff psychiatrists, 
empowered to subpoena and examine witnesses and to 
obtain pertinent documents, must submit a written report. 
Thereafter the court may impose any appropriate legal 
penalty or an indeterminate sentence of one day to life. 
The court thus has great scope in its decision. The 
sentence is truly indefinite in that it may be very short as 
well as very long; as a criminal sentence it protects the 
individual upon release from further trial or sentence, 
and yet the person is not deemed cevilly dead. Psychiatric 
examination and report must be sent to the parole board 
two months prior to each review. (See appendix.) 

In line with the New Jersey and New York approach, 
Virginia in 1950 and Alabama, Pennsylvania and Wyoming 
in 1951 adopted statutes that require conviction of a 
criminal offence prior to hearing for sexual abnormality. 
The Pennsylvania statute is considered to be drawn more 
loosely than is the New York one. Of the four States 
Alabama is the only one to try a psychiatric definition, 
again a fairly flexible denotation of a criminal sexual 
psychopathic person. 

In 1952 California revised its law so as to make convic- 
tion of any criminal offence, sex crime or not, a possible 
basis for mental examination. Conviction of any sex 
offence involving a child under 14 by a felon or by a 
misdemeanant with a prior sex offence record requires a 
pre-sentence examination and hearing, the latter carefully 
hedged to protect the defendant’s civil rights. Two other 
States, Michigan in 1950 and 1952 and Wisconsin in 1951, 
also revised their statutes. Michigan redefined the condi- 
tion of sexual psychopathy and added conviction of a 
criminal offence to the basis of jurisdiction, while 
Wisconsin substituted the conviction of a sex crime for 
the basis of no crime or charge, requiring medical 
examination upon conviction of rape and related crimes 
and permitting it in cases of conviction of other sex 
offences if facilities allow. Minnesota in 1945 added 
three sections to its 1939 law, while Vermont enacted laws 
in 1943, 1945 and again in 1951. Illinois supplemented 
its law in 1947; it later appointed a commission to study 
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the problem and to recommend repeal, amendments, 
revision to the 1953 Legislature. 

Of special legislation passed before 1950, only five 
laws are still intact. Those passed in 1947 in Massachu- 
setts and in 1949 in the District of Columbia, Indiana, 
New Hampshire and Missouri have so far not been 
changed. A bill introduced into the 1953 Legislature 
provides changes in the New Hampshire Law. (See 
appendix. ) 

SYNOPSES OF STATUTES 

Analyses of special legislation in some thirteen juris- 
dictions, eight of which were originally prepared by the 
Chicago Bar Association, have been adapted by the New 
Jersey Commission, by a committee of the Group for the 
Advancement of Psychiatry (GAP) and by others. In 
accord with these outlines we have abstracted main 
provisions of the twenty statutes in an appendix. In all 
twenty jurisdictions the synopses have been verified or 
material furnished by an appropriate State official. 

Comparison of the tables indicates certain similarities 
and differences. 

The older type of sex psychopath laws combines civil 
proceedings analogous to civil statutory inquests regarding 
insanity with criminal proceedings. Ten, or half of the 
twenty jurisdictions, require conviction of certain crimes 
as a basis of jurisdiction. Of the other half, five require 
a charge of certain offences, but five (District of Columbia, 
Massachusetts, Minnesota, Nebraska, and New Hampshire ) 
may initiate proceedings without there being any conviction 
or the preferring of any charge. The purpose is 
preventive; i.e., the potentially dangerous person is to be 
confined and treated so as to head off a serious crime. 
At least ten States (Alabama, Indiana, Minnesota, New 
Hampshire, Ohio, Pennsylvania, Vermont, Virginia, Wis- 
consin, Wyoming) have no provision for jury hearing; 
in one State (Massachusetts) jury trial is discretionary 
with the court. A few jurisdictions permit private hearing 
at the court’s discretion. (See appendix.) 

Handling of the medical examination also varies. In 
certain States examining physicians need not be psychia- 
trists; in others the psychiatrist’s experience and compe- 
tence are not specified. A written report of the medical 
examination, usually a part of the court record, is often 
not open to public inspection. The psychiatrists may not 
be cross-examined nor expert witnesses introduced by the 
defendant in some States. Again, introduction of the 
defendant’s previous crimes and penalties is competent, 
for example in Alabama, although usually restricted to 
only that hearing. 

In jurisdictions like the District of Columbia, Illinois, 
Massachusetts, Minnesota and Missouri, a commitment 
period for sexual psychopathy is no defence to later 
criminal action. In Illinois a person found upon comple- 
tion of his criminal sentence to be a sexual psychopath 
can be committed for treatment. Even in California, 
which requires conviction as a basis for special proceedings, 
the prisoner-patient, at the court’s discretion, may upon 
release from commitment be sentenced on the original 
criminal conviction. 

Procedures for release also vary widely. In a good 
many States the prisoner-patient may be discharged only 





upon complete recovery, often so defined as to include 
medical opinion that commission of further sex offences 
is unlikely. Usually the law stipulates periodic examina- 
tion and written report during commitment; several, for 
example California, provide for a review of the case, 


including jury trial. The release may be absolute or 
conditional; a five-year parole period is common, but in 
Pennsylvania, for example, the individual is on parole 
for the rest of his life. (See appendix.) 

Several States have considered requiring convicted sex 
criminals to register. California has such a law (P.C. 
290), requiring persons convicted in any State of specified 
sex crimes after certain dates to register with the sheriff 
or police chief. A new address must be reported within 
ten days after change of residence. The required state- 
ments, photographs and fingerprints are not open to 
inspection by anyone except a law-enforcement officer. 
Observance of the law is reported to be poor in many 
areas of the State, but the law can be and is held over the 
head of persons who fail to register and commit subse- 
quent offences of any kind. This unique law has been 
criticized by a great many as a return to the old custom 
of branding a criminal. 

In 1950 Tappan reported that nine of the thirteen 
State laws were inoperative or virtually so. Various 
administrative criticisms were quoted: “... little interest 
in administering present statute”; “leaves much to be 
desired: an ineffectual law”. Some blamed too hurried 
enactment of legislation for dissatisfactions. Others 
found the law a temporary, inadequate measure, or a star 
chamber procedure, undesirable in principle and ineffective 
in operation. Still others complained that lack of dia- 
gnostic and treatment facilities makes State hospital 
commitment useless. 

Our responses point to both satisfactions and dissatis- 
factions with current laws. 

Many valuable suggestions were made by officials and 
psychiatrists responding to requests for information in 
the twenty jurisdictions. One psychiatrist working with 
sex offenders noted that the most constructive approach to 
motivation of sex offenders depends upon adequate prior 
community education. Otherwise, public pressures in 
large cities lead to demands that are not justified by the 
offender’s behaviour, once he has been imprisoned. The 
act is called a valuable contribution to care and supervision 
of dangerous offenders. 

Objection was made in one State to the word “utter” 
in the term, “utter lack of power to control sexual 
impulses”. No psychiatrist will say that lack of control 
is “utter”, and hence only one case has been tried under 
the law in the five years since its enactment. 

The Attorney-General’s office in a Midwestern State 
reported that no one agency can supply the total number 
of cases handled; instead, each of 115 State prosecuting 
attorneys would have to be queried. Similarly, a second 
office stated that “these proceedings are held out in the 
counties and we receive no reports on them”. A third 
official felt, although the total number of cases was not 
available, that the act is used reasonably often in suitable 
cases and has been “fairly effective in protecting the 
general public from the activities of some of the persons 


restrained”. It is thus clear that no adequate statistiq 
are kept in a number of States. 

The psychiatric director of one State research projeq 
listed several objections: 1) that often sex misdemeanan 
(not covered by the law) are as emotionally disturbed » 
felons and thus quite as much in need of treatment; 
2) that laws do not provide adequately for psychiatri 
treatment nor for types of therapy suited to use in prison; 
3) that a person with a prior record of sex felony why 
commits any felony may be given an indeterminah 
sentence, regardless of his intervening social adjustment 

This brief review shows wide national adoption o 
special sex offence legislation, together with considerabk 
disappointment with its efficacy. The following section 
take up some of the main defects and objections. 


EVALUATION OF SPECIAL SEX LEGISLATION 


Many authorities, both legal and psychiatric, conside 
special sex legislation premature in its basic idea tha 
psychiatric medicine can solve the problems of sex crimes, 
Legislators impressed with inadequacies in the older 
statutory laws and failures in punishment have turned 
to medicine and social service in an attempt at better 
control of sex offences. It now appears that psychiatry 
has been oversold in legal efforts to define the term 
“sexual psychopath”, to predict potentially dangerous sex 
offenders, and to obtain permanent cures through effective 
methods of treatment. 


MEDICAL ASPECTS 


In a recent article I collaborated with Rose to examine 
medico-legal opinion regarding the usefulness of sexual 
psychopath laws. First of all, we found the concept of 
sexual psychopathy far too vaguely defined for effective 
judicial or administrative use. Experienced psychiatrists 
agree neither on exact meaning of the term nor on clinical 
diagnoses in clinical practice. Loosely the term is made 
to cover such anti-social conduct as_ irresponsible, 
repetitive abnormal sexual behaviour; emotionally up 
stable, impulsive conduct; lack of moral or ethical 
sensibility and understanding of injury to others. Neither 
the type of mental disorder nor the conduct fits easily into 
standard diagnoses of mental disorder or deficiency. 

Our article goes on to point out difficulties in 
estimating degree of aberration and of repetitiveness, 
Under existing definitions it is quite possible to find the 
condition of sexual psychopathy in the case of a persistent 
exhibitionist or voyeur, offenders not usually regarded a 
dangerous to society. Cruvant and co-workers reported 
that half of twenty-four patients received in an institutional 
treatment programme (October 1948 to March 1950) under 
the District of Columbia sex psychopath law, had 
committed frequent acts of indecent exposure; seven, 
various indecent acts with children; and five, disparate 
acts, including homosexual offences. The authors note 
that these twenty-four patients in no way represented the 
varied sexual offenders in the community; e.g., of a total 
636 sex offenses reported in 1948-49, the great majority 
were handled as criminal prosecutions. 

The result is confusion in diagnosis and commitment, 
as many observers have noted. For example, according 
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to psychiatric diagnoses, the proportion of psychopaths 
among criminals in similar penal institutions has varied 
from 5 to 98 per cent. In New York City a court 
psychiatric clinic reported 16 per cent of a group of sex 
offenders as psychopathic, whereas 53 per cent were so 
classified in the case of sex offenders examined by psychia- 
trists in the prison ward of Bellevue Hospital. We thus 
expressed the opinion that psychiatry cannot furnish the 
precise, easily applied definitions and diagnostic criteria 
“needed for the type of sex offender laws now being 
written”. 

My review, with Engle, of medico-legal opinion upon 
sex laws, included in our 1953 report to the California 
State Legislature, noted other critics with long psychiatric 
experience in criminal cases. In Karpman’s opinion all 
people have potentialities for abnormal sex behaviour; the 
non-psychotic psychopath is basically neurotic; and the 
problem of psychopathy is closely related to both anti- 
social behaviour and mental disease. Karpman would 
therefore collect and organize extensive case history 
material on anatomy, physiology and mental and emotional 
reactions in psychopathy, with the attempt to develop 
workable, tentative classifications of criminal sub-types 
like rape, pedophilia and exhibitionism. 

Davidson, from his considerable experience in forensic 
psychiatry, also notes the weaknesses in psychiatric 
classification of sexual psychopathy. He considers legal 
and social aspects the important factors, and would there- 
fore dichotomize sex offences into traumatizing or menace 
group and non-traumatizing or nuisance group, the latter 
of which carries 95 per cent of all illegal sex offences. 

A psychiatrist of the Illinois State Psychiatric Division 
strongly emphasized that diagnosis of criminal sexual 
psychopathy must mean that the person is dominated by 
continuing propensities which suggest aggressiveness and 
willingness to disregard the moral welfare of children 
under age 14. For example, psychiatric study of 180 sex 
criminals in Illinois showed only six who could be 
classified as criminal sexual psychopathic persons. The 
other 174 represented situational offenders in whom 
alcohol, tavern life and other environmental factors rather 
than deep pathologic factors motivated an impulsive, 
irresponsible act. Guttmacher and Weihofen stress that 
behind legal definitions and applications of sexual psycho- 
pathy lies the misconception that sex offenders form a 
separate, homogeneous diagnostic group. Further, many 
legal definitions fail to reach such anti-social conduct as 
acts of stabbing, sadistic murders, robberies and arson 
that in some cases are motivated by sexual abnormality. 
Here the criminal, whether consciously or not, substitutes 
crime for sexual act and thereby obtains sexual thrill and 
excitement. 

For example, according to The New York Times of 
2 March 1953, a girl of 15 walking one evening along 
a Queens street in New York City told police a strange 
man whom she only glimpsed walked up behind her and 
said, “Hi, honey”, and then she felt a sharp pain in her 
back. She had been stabbed by a sharp tool, probably 
a file, and was in critical condition in a hospital. In 
New York and many of the other nineteen jurisdictions, 
such a criminal, if apprehended and convicted, could not 


be committed on indeterminate sentence; but in California 
and a few other States he could be so handled. 

A grave medical objection to special legislation and 
commitment for sex offenders is the lack of adequate 
medical personnel and facilities for treatment. True, 
New Jersey now has a diagnostic centre, Illinois has two 
diagnostic depots and the District of Columbia has a 
specially equipped hospital ward. In general, however, 
individuals committed under special sex offence legislation 
are assigned to prison sections or to overcrowded mental 
hospital wards where treatment is almost wholly lacking 
and the prisoner-patient waits out his indefinite term in 
idleness. 

The few reports of institutional intensive therapy 
programmes are not encouraging. Cruvant and co- 
workers report no particularly efficacious methods of 
therapy available in treating the group of twenty-four men 
already mentioned. Prohibitive costs, lack of fully 
qualified personnel and type of patients prevent intensive, 
insightful psychotherapy, while the mental hospital setting 
hampers needed modifications for treatment of this special 
group. The question of cure is most difficult. Sympto- 
matic cures are impermanent. Patients adjusting well to 
hospital routine usually prove to be poor therapeutic risks, 
as do also the group of exhibitionists who, the authors 
believe, constitute no menace sufficient to justify indefinite 
commitment. Nor do well-defined criteria exist for 
predicting such patients’ future conduct or misconduct. 
These people must, therefore, eventually become a 
custodial problem, since they cannot be released until 
certified as recovered. 

Reports by Bromberg of use of psychodrama with sex 
offenders committed to a California hospital, by Abra- 
hamsen and co-workers with 102 sex criminals in a New 
York State prison, and by Lindner, are somewhat more 
encouraging. Abrahamsen found that about half of the 
102 offenders reported upon could be salvaged, mostly 
by use of intensive psychotherapy. 

The problem of homosexual offences, which comprise a 
large proportion of total sex crimes, is especially difficult. 
As I pointed out in “The problem of the sex offender” 
and in “The problem of homosexuality”, prison and 
hospital confinement offer little chance to help the offender 
establish a more normal sex life. “Segregating a male 
homosexual for months or years in a prison where he 
will see only other men and where he will often be isolated 
with a group of other homosexuals can hardly result in 
anything but reinforcement of the homosexual tendencies.” 
In such cases treatment is even less efficient than usual. 
Since few sex psychopath laws provide for conditional 
release under parole or probation it is all the more difficult 
to judge the offender’s capacity for heterosexual adjust- 
ment. 

For example, a psychiatrist dealing with Illinois sex 
criminals points out as a defect in the present act the lack 
of probationary or parole arrangements. No experienced 
psychiatrist can evaluate recovery until the individual has 
had a chance “to face problems and temptations of 
community adjustment”, since in penal conditions there 
are “no women whom the aggressive rapist may have an 
opportunity to assault; there are no female relatives [with 





whom to have] incestuous relationships... and there are 
no little boys or girls under the age of 14” with whom to 
commit indecent liberties. For that reason the present 
Illinois Legislature is being requested to provide a parole 
period in the community “prior to the formal jury 
procedures alleging full recovery”. 

Again, psychiatrists feel that prison or State hospital 
confinement and the atmosphere of retaliatory punish- 
ment and restriction make psychotherapy more difficult. 

For these reasons a legislative approach that demands 
no more medical help than experienced psychiatric opinion 
can render is desirable. By an approach similar to Penn- 
sylvania’s 1933 Greenstein Act, special sex offence 
legislation can be retained and definitions of sexual 
psychopathy eliminated or revised. Psychiatric consulta- 
tion and management are strongly advised in those 
criminals whose mental condition, in the trial judge’s 
opinion, is questionable, with hospital commitment of 
suitable cases in lieu of sentence. 

A practical method is to assume that those who commit 
certain specified dangerous offences require psychiatric 
consultation, a procedure of the New York law. In any 
of seven serious offences the judge is furnished a psychia- 
tric report to guide him in handling the case. Psychiatric 
opinion is best obtained in established neutral court clinics. 
The admission that psychiatry cannot screen out potential 
sex criminals or predict future conduct of released convicts 
does not prevent the best possible use of present psychiatric 
knowledge regarding anti-social behaviour. In my paper 
with Rose I stated that research clinics should be set up 
to clarify “concepts of sexual abnormality and the psycho- 
logic determinants of anti-social behaviour”. 

Guttmacher, experienced head of a Baltimore court 
clinic, and Weihofen, legal co-author, deny that sex 
offenders need the special handling required by most sex 
psychopath law. They too recommend the fresh approach 
of the 1950-51 New Jersey, 1950 New York and 1951 
Alabama statutes. Not included in their review are 
similar recent laws passed in Virginia, Pennsylvania and 
Wyoming. (See appendix. ) 

As noted earlier, these statutes depart considerably 
from so-called sex psychopath laws. Alabama’s law, 
passed late in 1951, does not try to define legally the 
mental disorder of criminal sexual psychopathy; court 
review of the application is required, with mandatory 
hearing upon an affirmative medical report. The 
individual found unresponsive to treatment may be 
returned to the Department of Correction. 

Medical aspects of the problem merge into legal aspects, 
as shown in the following discussions of recent New York 
and Pennsylvania special sex legislation. 


LEGAL ASPECTS 


An article in the 1951 Yale Law Journal finds that the 
New York statute has improved upon previous special sex 
offender laws. “First, New York avoids using as a 
standard for grave judicial action a ‘psychiatric’ term so 
vague that psychiatrists cannot agree on its meaning.” 
Commitment in effect involves liberty and due process, and 
varied discretionary power to initiate proceedings may 
itself be punishment. Next, the law gives the defendant 


“procedural safeguards of the criminal law”. Again 
confining only those who have committed a dangeroy 
crime “minimizes the injustice of those sexual psychopath 
laws which fail to distinguish abnormal persons who 
merely offend public morals” from truly dangerou 
persons. Exhibitionists, peepers, homosexuals may fit 
into definitions of “psychopath” and still be harmles 
individuals whose behaviour differs little from that of 
a large proportion reported by Kinsey. 

Admittedly, the New York law fails, except in the cage 
of previous conviction of a sex offence, to reach some 
offences like robbery or murder that are sexually motivated 
or second-degree sex felonies and misdemeanours. The 
defendant can still avoid indefinite commitment by making 
a deal to plead guilty to a lesser offence. Further, the 
broad discretion allowed to judges may prove impractical, 
since the indefinite sentence is never mandatory. Applica. 
tion of the statute, however, to convicted persons only and 
not to a class is regarded as a step towards making sex 
crimes one part of criminal deviation, and may well 
“pioneer a significant advance in the penal treatment of 
all mentally abnormal criminals”. 

Pennsylvania’s more loosely drawn 1952 act applies to 
those convicted of one of six sex crimes. The court may 
order a pre-sentence examination and upon receipt of the 
written report may in its discretion pronounce sentence of 
from one day to life imprisonment. Review of the 
individual’s records by the Parole Board is required after 
the first three months and semi-annually thereafter. (See 
appendix. ) 

In the opinion of a legal writer, “Pennsylvania’s new 
sex crime law” (in a 1952 issue of University of Penn 
sylvania Law Review), the New York and Pennsylvania 
statutes, despite different terminology and shift of commit 
ment processes from civil to criminal docket, stick close 
to the original sex psychopath laws. Both try to identify 
psychiatrically and to confine the same type of person. 
The writer grants that aims of the indeterminate sentence 
have great reform appeal. Thorough pre-sentence 
examination accords with modern trends to improve the 
type of criminal sentence, and recognition of abnormal 
mental disorder in many sex offenders can eventually 
revolutionize their handling. Nevertheless, the author 
notes grave difficulties in identifying dangerous sex 
offenders and singling them out to make “future dangerous 
ness the criterion for prolonged and possible life-long 
imprisonment ...”. 

The Pennsylvania law gives the defendant no clearly 
defined right, in court hearing, to see, let alone challenge, 
the medical report, made by one psychiatrist or by the 
Department of Welfare, with no professional qualifications 
or thoroughness of examination specified. Judicial discre- 
tion is wide, as in the New York law. The court is not 
bound to the psychiatric report nor is review of its 
discretion available; release after commitment is under 
exclusive control of a parole board whose decisions are 
final and unreviewable. 


Nor is discharge final. Unless he can obtain commuta- 


tion or pardon, the individual is on parole for the rest 
of his life and is thus subject to recommitment for 
violation of rules described as extending “far into realm 
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of Utopian perfection”. In contrast, the Pennsylvania 
egal writer notes favourable provisions of California’s sex 
psychopath law, which permits the defendant at least semi- 
criminal procedures: hearing with counsel and power to 
see the psychiatric report, cross-examine psychiatrists, 
introduce expert testimony in his behalf. 

The legal critic concludes that Pennsylvania’s law 
should either be sparingly used or repealed unless steps 
are taken to ensure reasonably rigid standards of 
competence in psychiatric examination, to provide a full 
hearing on the report with chance for rebuttal evidence 
(here the act may need amendment), and to allow review 
of decisions made by parole or treatment boards. These 
steps are necessary when “legislative prescription of 
maximum terms has been delegated to psychiatrists and 
administrative tribunals”. 

In coming to his conclusions the critic states that three 
assumptions are implicit in both types of special sex 
offence legislation: 1) growing public awareness of sex 
criminality and belief in its increase have led to demands 
for new security measures to protect society; 2) psychiatric 
examination is believed able to identify potentially 
dangerous criminals; 3) sex offenders can be treated and 
cured or else they should be put away for life. These 
assumptions underlie all special sex legislation; yet, in the 
critic’s opinion, they are invalid, and “such legislation is 
inadvisable in the absence of more knowledge about sex 
deviations ...”. 

The critic’s objections, together with those of Drum- 
mond and others, are reviewed next. Drummond is a 
Philadelphia attorney whose book, The Sex Paradox, is the 
most recent publication on the topic. 


SoME LEGAL OBJECTIONS 


Many observers agree that sex offences get exaggerated 
publicity and notoriety and in turn stir up undue public 
concern. One sadistic crime or brutal slaying of a child 
that involved sexual acts is enough to arouse legislative 
attention. The resulting laws are often hastily enacted 
and may lack the proper procedural safeguards, with 
consequent serious infringements upon individual liberty. 

First, as to the prevalence of sex crime. It is true that 
the actual extent is unknown. The California preliminary 
report on sex crimes estimated that not more than 20 per 
cent of such offences as rape and child molestation are 
reported to police. Statistics of the valuable Kinsey report 
indicate, for example, that 60 per cent of American males 
have some experience in mouth-genital contacts, 37 per 
cent some homosexual experience and 17 per cent of farm 
boys animal intercourse—all illicit sexual activities. So 
much for actual practices. The prosecution and conviction 
tates for these and other sex offences are not high. 
Pennsylvania’s conviction rate for all sex crimes dropped 
from 20.2 per 100,000 persons in 1939 to 17.0 in 1949; 
correspondingly, the conviction rate for rape fell from 
3.7 to 1.8; and in 1948 sex offences amounted to 8 per 
cent of all criminal convictions. 

In the nation also, according to Uniform Crime Reports, 
tape was the only one of eight major crimes to show 
a decrease, 0.1 per cent, in the estimated number of major 
crimes for the first half of 1951 as compared with the same 


period in 1952. The per cent increase for all crimes in 
this period was 6.4. Rape is one of seven grave offences 
shown by experience to be “most generally and completely 
reported to the police”. It is true that the estimated 
number of rape offences increased slightly, 1.3 per cent, 
in 1951 over the previous rate, while rape offences known 
to police in 2,124 cities increased 3.3 per cent. Rape 
offences, however, did not increase as greatly as did other 
major crimes. 

For sex offences (except rape and prostitution) the 
national rate of persons held. for prosecution per 100,000 
urban * inhabitants was, for the five-year period 1947-51, 
as follows: 45.4, 41.3, 41.0, 36.2 and 38.6. The rate thus 
decreased until 1951, when there was a slight increase, 
still 6.8 below the 1947 rate. The rates during the same 
five-year period, when fifteen of the twenty jurisdictions 
were enacting special sex legislation, thus show a 
considerable decrease in persons held for prosecution of 
sex offences. 

Legal observers also raise the problem of permanent 
confinement as a serious result of the indeterminate 
sentence. Selection of those for commitment must depend 
largely upon competence of psychiatric diagnosis and 
prognosis and upon knowledge and wisdom of the court. 

The psychiatric director of a State research project 
points out that differences in judges’ discretionary applica- 
tion of the law have occurred. For example, some men 
who are first offenders with good prognoses have been 
sentenced to life imprisonment, whereas other men with 
very poor prognostic outlooks have been given terms of 
two to four years. 

Other cases illustrate how the higher courts overrule 
decisions of juries and lower courts. According to The 
New York Times of 26 February 1953, at one point in 
his three trials a Negro sharecropper faced a fifteen-year 
term for leering at a teen-aged white girl whom it was 
never contended he had actually touched. The North 
Carolina Supreme Court ruled that he could not be 
convicted of criminal offence “solely for what may have 
been in his mind”. 

Kinsey has also pointed out that court decisions in sex 
offences may often be affected by the mores of the group 
from which judges originated, and their severe condemna- 
tion of certain offenders “is largely a defence of the code 
of their own social level”. 

One may perhaps imply such influence in two recent 
New York decisions involving a vice trial, as reported by 
The New York Times (18 February 1953, 14 March 1953). 
A General Sessions judge banned press and public from 
part of the trial because it would be “steeped in filth” 
and the court had no function to satisfy public appetite 
for lurid, salacious details. A State Supreme Court justice 
held that testimony involving sodomy gave the judge 
discretionary power to issue a ban, under a judiciary 
law providing public trials except for eight cases, 
including rape and sodomy. The justice added that he 
had no jurisdiction to lift the ban, “no matter how much 
this court may disagree with the trial court’s decision to 
exercise that power”. 

3 In the five-year period the number of cities ranged from 
1,601 in 1950 to 1,724 in 1951. 





The New York Appellate Division by a three-to-two vote 
upheld the Supreme Court justice’s ruling. Dissenting 
opinion, however, held that exceptions made by the 
judiciary law to the right of public trial were not pertinent 


to this trial. The dissenters observed that cases “involving 
prostitution are not uncommon to the courts”, yet neither 
courts nor Legislature have barred the public from 
them. “Perhaps the public should be barred. This is 
not for us to say; but a question of importance does arise 
as to whether individual judges may exercise a varying 
individual discretion, some opening and some closing their 
courts in the same kind of cases.” The dissenters found 
nothing to distinguish “the present case in any moral way 
from the run of prostitution cases”. The exception made 
“rather flies in the face of basic concepts... [of] equal 
treatment of all without fear of favour”. 

This case well shows how individual emotional attitudes 
of judges may affect ways in which a court case is handled. 

Permanent confinement on the basis that sex offenders 
may repeat crimes or commit even more dangerous ones 
is not borne out by over-all statistics; again, the Uniform 
Crime Reports, 1949-50, show that, in twenty-eight criminal 
offence classifications, sex offenders are, except for traffic 
violators, least likely to have prior criminal records. The 
1951 Michigan report stated that only 7 per cent of those 
convicted of serious crimes are arrested again for a sex 
crime. Next to homicide, sex offences have the lowest 
rate of recidivism. In a special study New York found 
61 per cent of sex offenders with no prior record and 
only 9 per cent with a previous conviction for sex offence. 
Guttmacher has pointed out the generally low rate of 
recidivism among sex offenders and also their tendency 
to stick to one type of offence. Rarely does a sex offender 
work up from minor to major crimes. Sutherland 
estimated that genuine sex murder is rare, perhaps not 
more than 100 cases a year in the United States. 

Our 1953 California Sexual Deviation Research report 
shows that, although half of all sex offenders imprisoned 
in California have prior records of some type of offence, 
a fifth have a prior prison record. About 16 per cent of 
all prisoners have two or more prior prison records, as 
compared to 7.2 per cent of the State’s sex offenders. 
The recidivist rate is highest among those convicted of 
homosexual acts of sodomy and fellatio: of 122 men 
convicted of fellatio, 15 of 12 per cent have two or more 
prior prison terms. 

It is true, however, that statistics in these fields are 
admittedly partial. 

Davidson, for example, estimates 1,500 aggressive sex 
crimes a year in the nation—a sizable problem; he adds 
that 45 per cent of subjects in State police records of New 
Jersey had been convicted of the serious offence of rape. 
Nor would he lightly dismiss the topic of recidivism in 
serious sex offences, the rate for which is undoubtedly 
higher than is indicated in over-all summaries, since the 
offender must often be impelled to keep repeating sex acts 
highly pleasurable to him. 

The whole problem of incidence is complicated by a 
fact pointed out by a psychiatrist working with sex 
offenders: a man may be indicted upon four acts but he is 
usually prosecuted upon the one felt by the State’s 


attorney to offer the best chance for conviction. Fo 
example, in men convicted of robbery, the robbery may 
often be associated with rape or attempted rape. 

It is known that accurate collection of statistics is mogt 
difficult for several reasons, especially because of such 
covering of sex offences under other charges and pleas, 
and failure to press charges involving offensive publicity, 
From wide experience with similar studies I am convinced 
that a much more accurate picture of incidence and 
recidivism of both major and minor sex offences is greatly 
needed. These important background data should be 
gathered and organized into uniform reports by state and 
national agencies, and the data should have wide 
distribution. 

The above discussion applies also to parole. Again, 
statistics are incomplete. Reports indicate that sex 
offender parolees do about twice as well as do non-sex 
offenders, and at least half their violations are mere 
technical ones. Illinois, said to be the only State to 
routinely use prediction tables on parolees, reports sex 
offenders as the best parole risk in that they have the 
lowest rates in committing new offences or violating parole 
agreements. Probation also offers a hopeful programme 
if its use is not abused. For example, many offences like 
sodomy may in young men be transitory deviations, yet 
the possibility of self-cure is nullified by long-term 
confinement and segregation. The fact that among prison 
inmates sex offenders have low status and that parole 
boards because of public disapproval are loath to release 
them further exacerbates problems of probation and 
parole. 

Many legal writers therefore raise the question whether 
the ordinary penal maximum sentence does not equally 
protect society and at the same time preserve more of the 
prisoner’s civil rights and give him better hope for release 
than does an indefinite sentence. The prisoner-patient 
is liable to be bogged down under arbitrary confinement 
procedures. Two Michigan cases involving the same 
person (in re Kemmerer; Kemmerer v. Benson) are an 
example. The defendant, charged with indecent exposure, 
the maximum penalty for which is one year, was committed 
in 1941 and sent to a State prison for treatment. His 
1944 petition for habeas corpus alleged that his status 
differed from that of an ordinary convict only in that he 
was called “visitor” and kept in a cell block set apart 
for criminal sexual psychopathic persons. Treatment was 
nil. In the second suit, filed seven years after his 
confinement, the “visitor” was still trying to obtain release. 


The indictment of both medical and legal defects in the 
special sex legislation is therefore considerable. Before 
taking up what the status of treatment is, what 
programmes are at present feasible and what long-range 
programmes should be set up, let us look briefly at the 
status of present criminal statutory sex laws. This 
discussion excludes the special sex psychopath legislation 
previously described. 


SEX OFFENCES IN STATUTORY LAW 


Many authorities, Ploscowe for example, have pointed 
to grossly differing penalties and enforcement as a real 
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Ploscowe believes that uniform law should differentiate 
and ban with severe penalties dangerous sex offences 
—mainly heterosexual and homosexual acts involving 
force or violence or threats thereof and those occurring 
between adult offenders and children or adolescents— 
from less serious behaviour like outrages to public decency 
and cause for scandal, and prostitution of any kind among 
women or men. Such differentiation necessitates limiting 


mores fix a standard for penal sex laws. Removing all 
censure from such aberrational conduct as homosexual 
acts between responsible, consenting adults is wrong, 
although the authors admit that prison sentences are 
foolish. 

To Schwartz, also, the test of criminal law is not just 
correlation with actual behaviour—the Kinsey test—but 


* “correspondence to behaviour ideals and its efficiency in 
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eleadl Slight physical contacts are more properly classed _as conduct is undesirable; 2) that such conduct can be 
‘ attempted rape or assault. In our sophisticated period deterred by threat of punishment; 3) that social costs of 
in the } the age of consent should not be above 16, in Ploscowe’s deterrence are not excessive. Schwartz believes that 
bei opinion. neither Kinsey nor others have disproved these three 


The many factors interfering with arrest and prosecution 
range fof those who tamper sexually with children are also 
at the discussed. 

Considering the Kinsey estimates of homosexuality 
among men—discussion of female incidence has not yet 
been published—many authorities question the feasibility 
of legally banning homosexual relations between consensual 
adults in private. Kinsey’s figures show at least some 
sointed | overt homosexual experience to the point of orgasm 
a real {luring adult life in 37 per cent of all men. About 4 per 


basic postulates. No one has demonstrated the efficacy 
or failure of criminal law as a deterrent, in which 
incarceration is but an unfortunate incident. 

In Schwartz’s opinion, Kinsey really impugns not law. 
but prevailing sex morality, which will have to 
before laws can. Admitted, for example, that unenf 
able law may aid blackmail, yet, “with present soci 
attitudes, blackmail by threat of publicity would be 
as effective” if sex laws were repealed. Schwartz 
the Kinsey study a good one, one that will 
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influence district attorneys to select certain sex cases for 
prosecution. Eventually such distinctions as those between 
commercial pandering and voluntary homosexual relations 
between adults do get into written law, particularly in 


general revisions of penal codes. This method avoids 
repudiation of laws and allows changes in the context of 
technical improvements. In brief, these are Schwartz’s 
contentions. 

Horack agrees that the Kinsey data have not disproved 
a basic postulate of penal sex laws—protection of family 
stability. He too finds the principal impact of Kinsey 
data at the level of procedures and law enforcement: 
administrators and officials will alter their judgments 
piecemeal; hence, statutory amendment or repeal of sex 
laws must await public opinion and working out of better 
remedies and solutions than those so far proposed. 

These arguments, though cogent, are open to question. 
Woodward’s valuable pilot study (called to my attention 
by Diamond) investigated in 1950 the attitudes of Louis- 
ville, Kentucky, citizens aged 18 or over on the general 
subject of mental health. One topic concerned sex 
criminals: What do you think is the best thing to do, 
send them to a hospital or a jail? Of the total sample, 
61 per cent favoured hospital, 23 per cent jail, and 16 per 
cent did not know or gave other opinions. Younger and 
better educated persons were most likely to “express belief 
that the place for a sex criminal was a hospital rather 
than a jail”. These results were “the more surprising 
because a lurid sex crime had been on the Louisville news- 
paper front pages during the week preceding the inter- 
views’. A smaller study, limited to lawyers, physicians, 
teachers and clergymen, showed a clear-cut generalization 
that of the four professions “lawyers are the most 
conservative and, from the mental hygienist’s point of 
view, the least enlightened group”. Lawyers tended to 
favour repressive measures in dealing with juvenile delin- 
quency or mental illness and showed less faith in 
psychiatry than did the other professional groups. 
Because of the high position of the legal profession in 
governmental structure, “their opinions about psychiatry 
and the need for treatment facilities are of considerable 
importance”. 

Woodward’s study, conducted by Elmo Roper associates, 


proves that a large share of people are not vengeful . 


towards sex offenders and approve medical treatment. 
It is moreover a fact that adverse opinion in cases like 
the above is more likely to be vociferous, while moderate, 
enlightened opinion often goes unexpressed. If psychiatry 
is not oversold, it has much to offer in studying the total 
personality, of which sex and sex behaviour are only one 
aspect. This will be discussed under treatment. 

The argument in favour of taking account of new 
scientific knowledge and reform under legal procedure 
rather than under codes is that changes can thereby keep 
up with growth in science and are not frozen at any one 
stage into criminal codes. Schwartz’s statement, also, that 
threats of publicity may be about as effective as those of 
legal punishment in blackmail extortions is borne out by 
an Italian psychiatrist, a recent visitor to our clinic. He 
stated that the threat of social exposure in cases of homo- 
sexuality, for example, is often used for purposes of 


blackmail in Italy, where no statutory law forbids homo. 
sexuality per se. 

The question of psychiatric treatment remains fo 
discussion before practical present-day programmes and 
long-range research can be outlined. 


METHODS OF TREATMENT 


As I have emphasized in “The problem of the se 
offender”, so-called sexual psychopathy is but one aspect 
of the whole personality that effective treatment must take 
into account. Admittedly, results of present treatment 
methods are often unsatisfactory, and there is great need 
to develop better, simpler techniques. Work should begin 
with the etiologic study of sexual offences and research 
in all problems of diagnosis, prognosis and therapy. This 
is the only way to improve selection of suitable patients 
and methods of therapy. 

Certain cases of fetishism involving serious sexual 
abnormality, in which compulsive thefts and murder and 
mutilation may occur, should be segregated for the 
protection of society. So should some of the aggressive, 
seductive homosexuals and those sex offenders against 
children who show either extremely compulsive, repetitive 
behaviour or early signs of organic brain disease. 

Some evidence in this country and in England shows 
significant correlation between the electro-encephalograph 
and the capacity to commit violent, apparently motiveless 
acts. Schwade and Geiger’s recent report of a boy of 
13 who without premeditation impulsively shot and 
killed his mother, together with electro-encephalographic 
evidence of thalamic or hypothalamic disorder, is a case 
in point. In the entire series of forty-six cases are several 
cases in which violent sex offences have occurred, according 
to a personal communication. Guttmacher has reported 
Rorschach studies that delineate differing approaches in 
exhibitionists and rapists. 

In regard to prognosis, Cruvant and Waldrop’s study of 
eighty-one murderers included among some 1,200 
prisoners admitted to St. Elizabeth’s, 1925-51, is pertinent. 
In their opinion extremely few cases contained enough 
early material to enable accurate psychiatric prediction of 
the later crime. Psychiatry has not “developed valid 
criteria of sufficient degree or predictive reliability to 
justify hard and fast distinction before the act between 
the individual who is likely to commit a crime of violence, 
such as rape or homicide, and the one who will not ever 
translate his emotional conflicts into aggressive, destructive 
behaviour”. As yet, psychiatric opinion at best is an 
informed, educated guess, but nevertheless the “most 
reliable index presently available”. 

In cases just described the problem is to find out why 
one person, directly and violently, acts upon his sexual 
fantasies and strong impulses, whereas another does not. 
Such fantasies are fairly universal and in many men are 
equally strong. The crucial point is the matter of control, 
and research should be designed to study this problem. 

Hormonal injections, convulsive shock therapy, castra 
tion and brain operations such as lobotomy have been 
reported and varying degrées of success claimed. The 
psychiatric director of the New York research project 
reports a plan to establish an organic therapy unit at Sing 
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Sing Prison for use of electro-shock and other therapy. 
At present all these methods of treatment are still 
essentially experimental. 

Our 1953 California report discusses the interesting 
observations that Stiirup and others have made of castra- 
tions as treatment for certain sex offenders in Denmark, 
Norway, Sweden, Finland, Switzerland and Greenland. In 
the United States there seems to be strong objection to it, 
and no State has specifically authorized by law castration 
ss a form of treatment. A few reports of castration as 
treatment of sexually aggressive mental defectives were 
noted in our 1952 Sexual Deviation Research report. 
Hawke, for example, in a study of 300 cases of castration 
in a Kansas State training school, claims that mentally 
deficient males became less disturbing and could be 
paroled or employed at the institution. Persons convicted 
of sex crimes in California have been put on probation by 
some judges of the Superior Court of the State after 
consenting to castration. The 1952 report of the California 
Sub-Committee on Sex Crimes finds that not one of about 
sixty convicted sex criminals castrated in San Diego 
County has committed a further sex crime. In general, 
however, most psychiatrists and members of the legal 
profession have been unwilling to accept castration as a 
valuable therapeutic agent. 

Psychologic treatment has ranged from classic psycho- 
malysis to varying types of short techniques and individual 
and group psychotherapy. Bromberg has reported 
favourable results with psychodrama. Very intensive 
psychotherapy appears to offer hope in some cases, but is 
costly and the number who can be helped is small. In 
1950 Anna Freud presented at a New York meeting 
dissimilar cases of manifest male homosexuality, in which 
full resolution of certain specific conflicts and concomitant 
fantasies resulted in the patients’ achieving sexual 
normality. These cases should be reported in much 
fuller detail and followed carefully for a long period 
before conclusions are drawn. 

Reports of a year’s experimental treatment service 
operated jointly by New York magistrates’ courts and 
Quaker Emergency Service showed that only six of 414 
sex offenders violated probation. Those whose psychiatric 
reports indicated hope for rehabilitation were selected, and 
psychiatric treatment was supplemented by religious 
guidance. Some observers believe that religious guidance 
offers help to sex offenders, particularly older men who 
have been involved in sexual offences with young girls. 

The Governor’s Report on the Study of 102 Sex 
Offenders at Sing Sing Prison shows that about half 
responded to psychotherapy. 

It is perhaps easier to check the value or lack of value in 
the above-mentioned physical methods of therapy. Worth- 
while research should centre on this area. 


FEASIBLE PRESENT-DAY LEGISLATION 


It is a controversial question whether laws regarding 
psychiatric examination and treatment of sex offenders 
should apply only to persons charged or convicted of 
crime, thereby for the present shutting the door on a 
preventive approach. In its favour is the claim that this 
method obviates attempts to define sexual psychopathy or 


to fixate medical knowledge and set limits. In all cases, 
any hearing should protect the defendant’s long established 
rights. High professional qualifications and thoroughness 
in psychiatric and other medical examinations should be 
required. California’s stipulation of five years’ exclusive 
practice in psychiatry, with at least one appointee a State 
or county psychopathic hospital staff member, seems a 
reasonable requirement for the medical examination and 
report. Records of past crimes, hospitalization, etc., 
should be available even though this material is pre- 
judicial to sentence. In obtaining a complete history the 
psychiatrist should have whatever help is needed from 
clinical psychologist and psychiatric social worker. 

It is common practice in many States to make the 
report available to court, prosecution and defence, but the 
report itself cannot be introduced as evidence. The 
medical examiner may be subpoenaed by either prosecu- 
tion or defence and may be required to testify as an expert. 
Other expert testimony may be introduced. Of course, 
material damaging to the defendant should not be other- 
wise available. These protections are generally considered 
desirable practice. 

One point on which medical and legal opinion diff 
is the advisability of jury trial and of public hearing. 
As noted, some States require a jury trial, while others 
allow it on demand, leave it to court discretion or make 
no provisions for it. States like New York allow private 
hearings in certain sexual cases, even in criminal trials. 
Public hearing at demand of the convicted person should 
be provided. Although court decision may at times, better 
than jury deliberation, take into account medical reports, 
widespread public education as to what is involved in such 
trials is desirable, in the hope that jury trials can be 
competent to render just decisions. A citizen’s right to 
jury trial is one of our most precious birthrights, one not 
to be abandoned. Davidson stresses that provisions for 
non-medical hearing may be the defendant’s only chance 
to avoid possible life commitment for an offence “no 
more serious than emptying his bladder behind a tree in 
a public park”. 

At this point, “The ordeal of an innocent man: I was 
accused of sex crime,” reported last years in a magazine 
article by Williams, the accused person, deserves comment. 
A man of 45, driving home from work on a busy street 
in the nation’s capital, Williams was suddenly arrested and 
charged with indecently exposing himself to two girls of 
14. It cost him half a year’s time, three trials, $4,500 in 
attorney and other fees, and much publicity and notoriety 
before he could partly clear himself. Nor was he 
completely vindicated until the guilty man read the case 
in the papers and finally decided to confess. Williams 
considered himself fortunate, since otherwise he might 
never have been freed of the charge. He wondered how 
many innocent people are less fortunate—‘‘a question that 
should concern every judge, prosecutor and police officer 
in the nation. For, after all, what happened to me could 
have happened to any man”. 

In March of this year a Missouri Negro of 65 sentenced 
to ninety-nine years for rape was freed after five years 
in the State penitentiary. A girl of 16, “after getting 
religion”, testified that she had lied when at age 11 she 





identified him as her attacker; she had been induced to 
lie by her twin brother, who had a grudge against the 
accused man. 

These extraordinary stories show clearly the possible 
injustices, emotionalism and personal disgrace that may 
involve an innocent person under sex laws and public 
hysteria. 

There is considerable evidence that a substantial change 
has occurred in public opinion in the United States. 
Where formerly people agreed that it was better for a 
hundred guilty persons to escape than for one innocent 
person to be convicted, now an increasing number of 
persons say that it is better for one innocent man to be 
convicted than for one guilty man to escape. 

This type of undemocratic attitude was illustrated 
perfectly in the Nazi extermination of the entire population 
of Lidice. By this act it was felt that those responsible 
for killing a German official would be punished, and the 
fact that hundreds of innocent persons were also killed 
was regarded as of no importance. 

Another equally un-American trend for obtaining 
convictions is guilt by association. Such trends as these 
suggest the possibility that the former requirements for 
establishing guilt are in danger. 

The fact that several States consider commitment no 
defence to later preferring of criminal charge, conviction 
and imprisonment is a very questionable procedure. It is 
some mitigation to count the commitment period as time 
served on the sentence, but most medical men agree that 
to have a criminal charge hanging over the prisoner- 
patient does not help him to recover. However, to stay 
criminal action, as Davidson reminds us, may mean that 
an offender can literally get away with murder if he 
remembers to commit a sexual act along with it. By the 
time the original indictment is invoked, witnesses and 
other proofs have disappeared and conviction is most 
difficult to obtain. 

The more enlightened approach towards commitment is 
to provide adequate facilities and personnel for treatment 
of the offender until he has recovered. Here, standards 
of medical and scientific knowledge should be accepted, 
without requiring the physician to guarantee permanent 
cure. Thorough, periodic review of each case is necessary, 
with a reasonable parole period under psychiatric super- 
vision preceding the patient’s final discharge. In order 
to prevent negligence and to assure reasonable attention, 
the right of habeas corpus should be kept and a process 
of appeal provided. Provisions should also be made for 
immediate or early use of outpatient treatment on a 
probationary basis. 


CRIMINALITY AND MENTAL DISORDER 


So much for special sex offence legislation. Many 
experts, legal and medical, believe there is no reason to 
set off sex offenders from other criminals. 

Much psychiatric evidence points to the fact that similar 
causes motivate sexual and non-sexual criminal behaviour. 
To Guttmacher, with his long court experience, the sex 
offender is no sub-human delinquent, but belongs with 
“other intellectually and emotionally abnormal criminals”. 
The New York report on psychiatric handling of 102 
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offenders at Sing Sing Prison asserts that “sex offender 
have been found to suffer from no single category of 
mental pathology; the same varying symptoms of basic{ '. 
difficulties are also found in thieves, murderers, burglar night * 
and extortionists”. Sex offenders are separately classified] . 18 

because of society’s concern about sexual acts, “no — 
because they differ widely from other criminals in the me 
basic causes of their anti-social behaviour”. a 3 

It is also most important that sex offenders, under the omy 
cover of welfare and treatment, should not be given wore that th 
handling than other criminals receive. A Wisconsin State offi | 
official reports that the 1951 law has worked well since obs 
sex offenders have been put into the “general population ee 
with no segregation and no loss of privileges enjoyed by ‘hle ye 
other inmates... [This] has materially reduced tensions endlin 
and made treatment possible in an atmosphere that is not | 
generally considered suited to such purpose”. 

Criminal law is based both on just punishment for 
law breaking and on punishment as a deterrent to crime, 
Many lawyers think the latter principle the more important 
one. Included in penal codes, however, is also the idea 
of retaliation, and many believe this to be a basic 
component, without therapeutic value to the offender. 

Guttmacher and Weihofen suggest that the chance to 
experiment in a limited area with new procedures may 
largely justify separate sex legislation. Successful aspects, 
for example, the indeterminate sentence, can later be} port 
applied to other offenders. Here, provision for research i 
is the most promising avenue of approach. enlts . 

The American Law Institute has recently begun the task} ole 
of writing a model criminal code. Committees of expert Sh orwi 
from other disciplines, notably from psychiatry, have been}, ns 
invited to aid in the work. This is a concerted approach yy 9 
at improvement of statutory law that will doubtless make Cd 
some headway toward uniform sex laws. Revi atic 
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SUGGESTIONS FOR FUTURE INVESTIGATION 


Long-range programmes for prevention, control and 






















treatment of sex offenders can only be founded on careful} Whey 
research plans. Here again, the 1950 New York act isfy, ¢:-. 
a model. It provides for continued “research into thefioc+ ty 
nature and causes of criminal behaviour and methods o B abt ‘ 
therapy”. It also looks towards eventual establishmenij,,.);.. 
of a permanent Institute of Criminal Behaviour thathy.+ cay 
would “promote research, psychiatric work with offenders§ | we 


and training of personnel”. 

Ploscowe’s suggestions, based on his vast experience i 
New York City magistrates’ court, seem reasonable: tha 
all statutory sex laws should carefully differentiate) 
dangerous sex offenders and, when possible, potential 
killers, from less serious, less dangerous offenders. 
laws should specify precisely what acts under exactly wh 
circumstances are gravely serious acts dangerous to soci 
welfare. In addition, the laws myst have the support ¢ 
society and be of such nature that illicit conduct can be 


rsona 
txists, 
osolog 
is | 
entenci 
Care! 
otecti 
1 i g 
djudic 


discovered and guilty persons convicted by law enforce - 
ment agencies. h) Sho 

This means that children and minors must be properlyin, 1; 
protected against sexual advances, hetero-sexual or homoj,, 4 he 


sexual, by adults; that all sexual offenders using force 0 
violence in any way must be vigorously prosecuted; tha 


hould 








both female and male prostitution must be suppressed; 
and that sexual activity and solicitation of any kind in 


fs of} public places is a nuisance from which the public has the 
asic} ight to demand protection. 
a Court psychiatric clinics have proved to be most helpful 


«| in law enforcement. Of the eight adult court psychiatric 
dinics in the United States, six serve criminal courts. 
None is west of the Mississippi. They have rendered 
technical guidance to judges before sentence of criminals. 
In the opinion of some critics they tend to offer advice 
that they know will please the prosecuting attorney’s 
office. With the obtaining of competent and experienced 
personnel, however, this becomes less a source of criticism. 
The psychiatric clinics have also given treatment in suit- 
tble cases and have advised regarding selection and 
handling of probationers and parolees. 


MEDICAL AREAS 


Suitable fields for immediate investigation are as 
follows, in my experience: modern psychiatric medicine 
ind social science now have tools with which to investigate 
the deterrent power of penalties graduated to fit varying 
degrees of serious crimes; the idea of punishment as 
social retaliation; and the efficacy of present methods of 
rehabilitation of adult criminals and of treatment and 
prevention in juvenile delinquents. First, then, research 
studies should be carefully set up to investigate what 
proportion of felonious criminals respond to psychiatric 
ireatment. Concomitant studies should investigate the 
results of prison terms, compare results of probation and 
parole systems under trained social service supervision, 
ttherwise explore the entire basis of principles governing 
the management of criminals and the prevention of crime. 
Only a very few studies have been made of the effects of 
varied systems of sex education in preventing sexual 
deviation and asocial sexual behaviour. This offers a 
promising area for exploration. 
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1 and LEGAL QUESTIONS 
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Whether special sex offence legislation is desirable in 
“Phe first place is a knotty question. Legislatures in at 
“akast twenty jurisdictions have seen fit to enact it, and no 
“}ioubt it is here to stay for some time. As pointed out 
amembarlier, it offers the chance for useful research studies 
r Mahat can later be applied to other types of felonious crime. 
nders_ Laws should not attempt to define sexual psychopathic 
. Personality, since no concise psychiatric classification 
nce Mixists, nor should they attempt to freeze into legal terms 
2 Unaiosology that is subject to future change and improvement. 
ential; is best to require psychiatric examination at pre- 
tentlientence or at most at pre-conviction levels. 

Careful studies should determine the best type of 
otection of the accused or convicted person’s civil rights 
during such examination: 1) Is it fair to base court 
djudication on the person’s complete psychiatric history 
on the specific case? 2) Should hearings in sex cases 
private, perhaps held in a special family court? 
8) Should the defendant have public defender’s service, 
ith right to cross-examination of psychiatric testimony 
nd introduction of expert testimony in his behalf, and 
hould uniform rules for testimony obtain? 4) Should 
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psychiatric testimony, since it constitutes opinion, go 
towards weight of evidence? These are all important 
questions in proceedings that are at least semi-criminal 
in nature. 

Many observers have pointed out the value of careful 
research studies upon all such topics before changes are 
made in existing laws and procedures. In this regard the 
legal critic of Pennsylvania’s new law states as follows: 

“A far sounder alternative, which should be enacted to 
supplement or preferably to replace the new law, would 
be the inauguration of a research programme similar to 
that started in California in 1950. [California appro- 
priated $100,000 to initiate a research programme “into 
the causes and cures of sexual deviation, including 
deviations conducive to sex crimes against children, and 
the causes and cures of homosexuality, and into methods 
of identifying potential sex offenders”. Cal. Stat. First 
Extraordinary Sess. 1950, c. 35.] The present barrier to 
more effective control of sexual deviates is not a lack of 
penal laws, but insufficient scientific knowledge. Until 
a great deal more is known about the causes and treatment 
of these disorders, and until psychiatry has achieved 
generally accepted and demonstrable diagnostic techniques, 
it is premature to enact drastic and essentially punitive 
legislation. When it does become possible accurately to 
identify the recidivist sex offender, the development of 
a special psychiatric institution would appear to be the 
most desirable method of handling this ‘group between 
crime and disease’.” 

Here the reader may recall the Woodward study of 
Louisville citizens’ attitudes on mental health, including 
handling of sex criminals. It is clear that uninformed 
public opinion and over-conservatism of a_ highly 
influential group like the legal profession may also 
constitute a barrier to more effective control of criminals, 
including sexual deviates. One must remember that a 
few highly prejudiced but vociferous persons make them- 
selves spokesmen for public opinion, while more tolerant 
persons do not take occasion to be heard. 

Considered critics of present sex offence legislation, 
both the ordinary statutory and the sex psychopath laws, 
agree that much research into factual foundations of 
criminal law is necessary before codes and laws can be 
revised. Revisions must take into account both the 
tremendously useful data gathered and assembled by 
Kinsey and results of studies made upon varied aspects 
of sex crime. Again, laws for prevention and control of 
sex crimes must centre attention upon serious crimes, 
perhaps leaving certain minor ones to the attention of 
social welfare agencies. 


CONCLUSION 


Only on the basis of such careful, painstaking research 
can better handling of all criminals be attempted. Sex 
offenders are one part of our criminal population, and 
public concern about abnormal sex acts makes it fair to 
begin with this group. Sex crimes constitute a sizable 
portion of those directed against the person, gravely 
interfere with personal rights and seriously disturb the 
sensibilities of decent, law-abiding citizens. It is easy to 
pass more sex laws, with increased penalties; yet such 











steps do not appear to have value. Proper, considered 
legislation is an important part of the whole problem, to 
which medical science, the methods of psychiatry in 
particular, also have much to contribute. 

In justifiable attempts to safeguard rights of both 
victim and offender our present laws have many gaps and 
failures. The public has the right to protection from 
crimes, including sex crimes. And accused persons are 
entitled to full protection of their civil rights under 
criminal law until conviction has been made. For these 
reasons it seems better to reform procedural rather than 
substantive law, premature change in which is always 
dangerous. There is also the danger that star chamber 
procedures and making sex criminals into “visitors”, under 
the guise of treatment, will hamper both criminal law and 
medical treatment. 

Add to these rights the fact that charges in sex crimes 
are too often never made or pushed; that society would 
like to prevent sex crimes by discovering what causes sex 
crimes; and that the public is extremely sensitive to all 
discussion of sex crimes—and one has some idea of the 
size and complexity of the problem of sex offences in this 
country. 
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APPENDIX 


Synopsis of statutes dealing with sex offenders 
(In all twenty cases, synopses have been verified or material furnished by an appropriate State official.) 


Condition 


. Definition 


Basis of jurisdiction 


. Initiation of proceeding 
. Tribunal and proceedings 


Medical examination 


. Commitment and effects 


Procedure for release 


. Nature of release 

. Total number of cases handled 

. Comments on effectiveness of laws 

. Provisions for treatment and rehabilitation 


ALABAMA (1951) 


Criminal sexual psychopathic person. 


Mental disorder existing for at least one year, coupled 
with criminal propensities to commission of sex 
offences. 

Not mentally ill or feeble-minded to extent of being 
criminally irresponsible for acts. 


. Conviction of criminal sex offence and reason to suspect 


criminal sexual psychopathy. 


. Prosecuting solicitor or attorney-general — discretionary. 
. Circuit court. 


Special juvenile or juvenile and domestic relations courts. 

Hearing mandatory if psychiatrists agree on findings of 
criminal sexual psychopathy. 

Evidence of prior crimes, penalties competent. 

No jury. 

No provision for private hearing. 


. Two psychiatrists, practice limited to psychiatry at least 


three years, court appointed. 
Written report. 


. Commitment to State hospital or correctional institution 


until full, permanent recovery. 

Provision for transfer from State hospital if person 
“cannot or will not benefit from treatment”. 

Prison term for crime for which convicted, at court 
discretion, upon violation of probation. 


. Petition; hearing by committing court to determine full 


permanent recovery. 


. Probation for reasonable time. 


Violation: return for further treatment or prison term for 
original conviction, at court discretion. 


CALIFORNIA (1939, 1945, 1949, 1950, 1951, 1952) 


Sexual psychopath. 

Affected in form predisposing to commission of sexual 
offences and in degree constituting menace to health 
or safety of others, with: 


10. 


11. 


(a) “‘mental disease or disorder” ; 
(6) “psychopathic personality” ; 
(c) “marked departures from normal mentality”. 


Conviction of any criminal offence whether or not a sex 
offence. 

Conviction of any misdemeanour sex offence involving 
child under 14 by person previously convicted of sex 
offence in any State. 

Discretionary on motion by trial judge or prosecuting 
attorney. 

Filing of affidavit by or on behalf of the defendant. 

Mandatory upon conviction of sex offence involving child 
under 14 by sex felon or by misdemeanant with prior 
sex offence record. 


Superior Court (misdemeanour cases certified to Superior 
Court by inferior court). 

Person arraigned and informed of case for hearing. 

Investigation and report by probation officer required. 

Written separate reports by each psychiatrist, who is 
required to testify re his examination, and may be 
called by either party. 

Witnesses can be subpoenaed from within State; defendant 
can introduce medical and other expert evidence as to 
his mental condition. 

Upon finding of sexual psychopathy by court, commit- 
ment to county or State mental hospital for observation 
and diagnosis within ninety days mandatory. 

Further hearing: in felony case of sexual psychopathy, 
court may impose prison sentence (bad prognosis for 
treatment) or (good prognosis for treatment) commit to 
State hospital for indefinite period. 


. At least two, not more than three court-appointed psychia- 


trists of at least five years’ experience; at least one 
must be State or county mental hospital staff member. 


. Criminal proceedings adjourned or sentence suspended 


after conviction. 


. Periodic reports from State hospital can be required 


under commitment order. 

Hospital superintendent can certify person back to court 
hearing upon recovery or benefit from treatment and 
no longer considered menace; or still a menace and 
unlikely to benefit from treatment. 


. Superior Court returns person to original court. 


Probation of not less than five years (with no use of 
alcoholic beverages) . 

Person still considered menace may be sentenced under 
original conviction or recommitted for further treat- 
ment. 


Since 1950 observation requirement: 
placements (to 30 June 1952). 

Commitments: about 500 cases (1939-49); about 500 
(from 1950 through 30 September 1952) ; total 1,000 on 
oe commitment (1939-52). 

. since observation requirement was placed in law, 
"Speen be ger ouar ef onan cake GE 
for observation are found to be sexual psychopaths who 
could benefit from treatment.” 


552 observation 
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10. 


11. 


12. 


Sexual psychopath wards for diagnosis, care, treatment at 
Mendocino and Norwalk State Hospitals; care and 
treatment at California Medical Facility at San Pedro; 
San Quentin Prison. 


WASHINGTON, D.C. (1948) 


. Sexual psychopath. 
. Not insane. 


Repeated misconduct in sexual matters, evidencing lack 
of power to control sexual impulses; likely to attack or 
otherwise inflict injury, loss, pain or other evil on 
objects of desire. 


. No crime or charge thereof necessary. 
. United States Attorney (discretionary) . 
. District Court of the United States or the District Municipal 


Court. 
Jury on demand. 
No provision for private hearing. 
No provision as to time of hearing. 
No juvenile jurisdiction. 


. Two qualified psychiatrists (court determines whether 


patient is a psychopath if there is a hearing, but patient 
discharged if both psychiatrists have found that he is 
not a psychopath). 

Mental hospital. 

Proceeding suspended until person determined not to be 
sexual psychopath or until discharge from hospital. 
No defence. 

By superintendent of hospital when patient sufficiently 
recovered so as not to be dangerous. 


. To court on original criminal charge, if any; otherwise 


complete release. 

Sixty cases committed, summer of 1948 to 28 February 
1953. 

“Of the sixty cases committed, twenty-nine have been 
discharged from St. Elizabeth’s Hospital and thirty-one 
are still on the hospital rolls. Of those who have been 
discharged it is interesting to note that none, as far as 
we can learn, has since been arrested for a sex offence.” 

Specially equipped ward and personnel, St. Elizabeth’s 
Hospital. 


ILLINOIS (1937, 1947) 


Criminal sexual psychopathic person. 


. Mental state existing at least one year, not insanity nor 


feeble-mindedness, coupled with propensities for 
continued commission of sex offences (interpretation: 
coupled with aggressiveness and disregard for moral 
welfare of children under 14). 

Indictment for sex felony or misdemeanour. 

Reclassification of those serving sentences for sex offences 
(1947). 

State’s Attorney (discretionary) . 

Reclassification after psychiatric examination of prisoner 
at diagnostic depot and transfer, without jury trial 
(1947). 

Court of record. 

Jury trial mandatory. 

Hearing within ten days after service of petition. 

Two qualified court-appointed psychiatrists (practice 
limited to psychiatry at least five years). 

No defence. 


10. 


11. 


12. 


. Petition of recovery filed by defendant or by warden; 


. Person returned to sheriff under original indictment; ple, 


. Criminal sexual psychopathic person. 
. Mental disorder, emotional instability, impulsiveness of 


. Charge of criminal offence except homicide or rape of 


. Prosecuting attorney or person acting for person charged 


. Criminal courts. 


. Agreement of two qualified physicians; questions must be 
. Defence to crime of which accused at time of filing 


. At least annual examination by two psysicians, with report 


. Parole or complete discharge. 
10. 


jury trial mandatory. 
Expiration of sentence of reclassified psychopath 
hearing in county court (1947). 


of guilty may be followed by three-year probation. 

Parole of reclassified psychopath at psychiatric recom. 
mendation and county court hearing. 

About eighty cases under 1937 act; five to seven-year 
observation period; thirty-three persons confined at 
present. 

About 140 reclassified ; 110 confined at present (1947 law), 


‘Valuable contribution to care and supervision of 
dangerous offenders.” 

A defect of present law is experienced psychiatrist's 
inability to pronounce patient fully recovered, without 
trial period in community. Present Legislature is 
requested to provide parole period prior to jury hearing 
on full recovery. Also “doubt wisdom of re-instating 
indictment upon man’s recovery” from criminal sexual 
psychopathy. 

Do not consider that homosexuality between adults of 
itself denotes criminal sexual psychopathy; only homo. 
sexuality directed toward children under 14 or in 
aggressive way toward unwilling partner denotes 
“original statutory definition”. 


Menard Psychiatric Division, Illinois State Penitentiary, | 


and Illinois Security Hospital — for treatment. 
Two diagnostic depots, one at Menard, other at Joliet, 


INDIANA (1949) 


behaviour, lack of good judgment, failure to see conse. 
quences of act, irresponsibility in sex matters, dangerous 
to self and others, or combination of above; not insane 
or feeble-minded; criminal propensities to commission 
of sex offences. 


child under 12. 
Conviction of such offence if person put on probation or 
not yet sentenced. 


(discretionary) . 


No provision for jury. 

No provision for private hearing. 

Hearing within ten days after filing of petition. 
No juvenile jurisdiction. 

Commitment at court discretion to State hospital. 


answered under penalty of contempt of court. 
petition. 


to court and council. 
On parole at judgment of council for mental health. 
Petition stating full recovery filed with committing court. 


To date, eighty-six cases committed under present law; 
of these, “twenty-one have been paroled; seven have 
been discharged; five are AWOL”. Of the twenty-one 
parolees, “three have been re-arrested for simi 
offences”. 
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jl. Law is fairly effective in that offenders, unless paroled or 


released, are no longer repeaters. Under the old law 
they would have had sentences of thirty to sixty days 
or one to five years, and at expiration “would be 
released and as a rule re-arrested within a comparat- 
ively short time. Two of the three persons who were 
re-arrested were paroled by virtue of a mistake which 
has since been rectified”. 


MASSACHUSETTS (1947) 


. Psychopathic personality. 
. Habitual course of misconduct in sexual matters evidencing 


utter lack of power to control sexual impulses; and 
likely to attack or otherwise inflict injury, loss, pain, 
or other evil on the objects of their uncontrolled and 
uncontrollable desires. 

No crime or charge thereof necessary. 

District attorney (discretionary) . 

Probate court. 

Jury discretionary with court. 

Private hearing (discretion of court). 

No jurisdiction over juveniles. 

Two duly licensed qualified physicians certified by 
Department of Mental Health. 

Mental hospital. 

No defence, but execution of sentence stayed till release. 

Department of Mental Health or committed person. 

Complete if by court. 


. One (committed 27 January 1948). 
. Obstacle is the word “utter” in definition, “utter lack of 


power to control sexual impulses...” No psychiatrist 
will say. that defendant has “utter” lack. Thus only 
one case has been tried under this law. 


MICHIGAN (1937, 1939, 1950, 1952) 


. Criminal sexual psychopathic person. 


Sexually delinquent person (1952). 


. Person with mental disorder, not feeble-minded, coupled 


with criminal propensities to commission of sex offences; 
existing at least four months. 

Sexual behaviour characterized by repetitive or compulsive 
sexual acts, without regard for consequences or others’ 
rights; use of force; sexual aggressions against children 
under 16 (1952). 

Charged or convicted of criminal offence. 


Prosecuting attorney, Attorney General, or person acting 
for defendant; action discretionary. 


. Circuit Court; Recorder’s Court; Superior Court. 


Open hearing, cross-examination of psychiatric examiners, 
expert witnesses, 

Defendant or accused represented by counsel, expert 
witnesses, 

Copy of all testimony filed in County Clerk’s office. 

Psychiatric report open to accused; not competent 
evidence in any other proceeding. 

Jury upon demand. 

Previous sex crimes permissible in psychiatric testimony. 

Past criminal record admissible if defendant takes stand. 


Liable for contempt charge upon refusal to answer psy- 
chiatrist’s questions. 


10. 
11. 


12. 


> wo 


Three psychiatrists, court appointed from list of at least 
six, with minimum five years’ exclusive psychiatric 
practice. 


Both findings necessary for indeterminate sentence of one 
day to life; at court discretion; Committed to state 
hospital or correctional institution. 

Annual examination by two psychiatrists mandatory. 

For final discharge: written petition to sentencing court; 
full, open hearing; jury trial upon demand. 

Parole. 

Unconditional discharge upon recovery. 


Five hundred and forty-two. 


Insufficient time to evaluate new special laws; amend- 
ment proposed to present Legislature to correct certain 
features of new laws. New act will encourage commit- 
ment of persons whose ability to behave acceptably is 
seriously doubtful, even though no actval crime has 
been committed. 

Old law still used, especially in Detroit, but has defects; 
ie., it tends to sort out older, chronic types, not 
necessarily the most dangerous or most treatable, and 
thereby overcrowd State hospitals. Some are trans- 
ferred as “visitors” to prison, but hospital still 
responsible. Younger, more dangerous sex offenders 
tend to be sent to prison, where almost no treatment 
facilities available, since courts prefer prison disposi- 
tion; hence best to provide therapy, flexible sentence, 
possible transfer to mental hospital. It is hoped the 
new laws, with needed amendments, will gradually 
supersede old laws. 

Psychiatric clinic authorized, 1952, under Department of 
Correction, for treatment, periodic review; not yet in 
operation. 

Some psychological counselling in prisons in selected 
cases; some therapy to sex offenders in state hospitals. 


MINNESOTA (1945) 
Psychopathic personality. 
Irresponsible for sexual conduct and thereby dangerous 
to others by reason of: 
Emotional instability; or 
Impulsiveness of action; or 
Lack of customary standards of good judgment; or 
Failure to appreciate consequences of acts. 


. No crime or charge thereof necessary. 
. County attorney (discretionary) . 
. Probate court. F 


No jury. 
Private hearing at discretion of court. 
No jurisdiction over juveniles. 


. Two duly licensed physicians (by office; Bm np General 


held: concurrence of doctors not 


. No defense. 
. By director of public institution, or committed person, or 


other interested person. 


. Complete if by court. 
10. 
11. 
12. 


Probably over 200 cases in ten years. 


No specific provisions in staff or separate facilities. The 
sexual deviate is usually assigned to a State hospital 
with annex for criminal insane. He receives “such 
psychiatric care as is available and prescribed for 
him”. This includes “shock (electro and chemical), 
lobotomy and other standard psychiatric treatments”. 
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10. 


11. 
12. 
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MISSOURI (1949) 


. Sexual psychopath. 
. Person, not insane or feeble-minded, with mental disorder 


existing one year prior to petition; criminal propensity 
to commit sex offences; considered dangerous to others. 


. Charged with criminal offence. 
. At discretion of prosecuting or circuit attorney, or person 


reporting to above. 


. Court of original charge. 


Provision for jury. 

Introduction of past acts competent. 

Medical report not admissible evidence. 
Hearing within twenty days after notice filed. 


. Two qualified physicians;or two State hospital staff mem- 


bers named by director, Division of Mental Diseases. 
Written report part of court record, not open to public 
inspection. 


No defence in any criminal action; civil proceedings. 


. Periodic review and at least annual report to court; 


psychopath may request new hearing from committing 
court. 
Three-years probation, as result of new hearing. 
Discharge by court at end probation. 


Can only be obtained by querying each of states 115 
prosecuting attorneys. 


Only two cases have been appealed. 


Persons committed to criminal division of State hospital. 
No provisions for extra or definite type of personnel. 
Special treatment is “on a selective basis, more 
intensive psychotherapy than is given the general run 
of cases”. To date, results have not been particularly 
encouraging; only about one in ten has been of type 
“actually amenable to therapy”, with whom intensive 
therapy brought reasonable results. Mostly we have 
received “‘confirmed homosexuals of many, many years’ 
duration”, or those with borderline intelligence and 
exhibitionistic tendencies. Glandular therapy or 
sterilization has not been used, “as that is prohibited 
by statute”, and it is considered of little value. 


NEBRASKA (1949, 1951) 


Sexual psychopath. 

Habitual course of sexual misconduct; no power to 
control sexual impulses; likely to attack, or injure, or 
cause loss, pain or evil on objects of his uncontrolled, 
uncontrollable desires. 

No charge or crime necessary. 

County Attorney (discretionary) . 

County District Court (juvenile court if psychopath 
under 18). 

Hearing private, court’s discretion. 

Defendant represented by counsel, witnesses may be 
subpoenaed. 

Evidence re prior signs of sexual psychopathy admissible. 

Jury unless waived. 

Appeal to Supreme Court. 


Two licensed physicians appointed by court, at least two 
years’ special training in mental diseases; may testify. 

Written report part of court record, filed at least ten days 
prior to hearing. 

Dismissal required in case of negative medical finding. 


Court determines legal settlement of psychopath. 
Committed to state mental hospital; psychopaths under 
18 housed separately. 


10. 
il. 


12. 


10. 


11. 


12. 


. Irresponsible with respect to sexual matters and thereby 


. Conviction of rape, carnal abuse, sodomy, open lewdness, 





Hospital superintendent’s written recommendation, g 
court’s discretion, to court. 

Absolute or probation. 1 

“No statistics compiled as of this time.” 

No comment as to effectiveness of the law; proceeding 
“are had out in the counties” and no reports ar 
received. 

No Supreme Court interpretations to date. 





NEW HAMPSHIRE (1949) 
Sexual psychopath. ll. 
dangerous to himself or other persons because of; 


emotional instability; or impulsiveness of behaviour; 
or lack of customary standards of good jugdment; or 


failure to appreciate consequences of acts; or combina. and pe 


tion of above. 

Mandatory with charges of certain sex crimes. 

Discretionary if facts less than crime presented. 

County Solicitor (mandatory for crime, discretionary upon 
petition by person having knowledge of facts) . 

Superior Court of the county. 

No jury. 

Private hearing (discretion of court). 

Hearing within thirty days after report. 

Juvenile jurisdiction. : 

Two court-appointed psychiatrists and one physician, 
licensed in State. 

Defence to crime of which accused at time of filing 
petition. 

Statement by director of institution that person will not 
benefit from further treatment and is no longer 
dangerous; recommendation by Mental Health Com. 
mission to committing court. 

Complete discharge by court. 

About thirty commitments under the act, two of which 
have been appealed to State Supreme Court (in re 
Moulton, 96 N.H.; in re Munday, 97 N.H.) 


A bill proposed to 1953 Legislature provides for release on 
parole; removes from mandatory provision of original 
chapter 314 the crime of statutory rape. 


NEW JERSEY (1949, 1950, 1951) 


Disposition of persons convicted of certain sex crimes 


Pattern of repetitive, compulsive behaviour and either 
violence or an age disparity (victim under 15, offender 
adult). 


indecent exposure, impairing morals of minor, or 
attempt at above-mentioned offences. 
Mandatory pre-sentence physical and mental examination 
within sixty days at State diagnostic centre. 
Voluntary application by any person believing himself in 
need of treatment. 
Any court with jurisdiction over offences enumerated. 
No special hearing on issue of mental illness. 
Commitment or probation for treatment by court 
mandatory upon medical recommendation. 
No juvenile jurisdiction. 
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on, atf¢, Physical and medical examination at diagnostic centre 
within sixty-day period. 
1. Law applies only after conviction of specified crimes. 

No minimum period specified, but confinement or parole 
edings period cannot exceed maximum penal term for crime of 
ts ar which person convicted. 

§, Recommendation by special review board and by Parole 
Board that person can make “acceptable social adjust- 
ment in the community”. 

At least semi-annual review required. 

9, Under parole supervision and regulations. 
10. No up-to-date information. 
ll. 
hereby 1. State diagnostic center. 
se of; 
viow: NEW YORK (1950) 
a“ 1), Amendments relating to study, diagnosis, treatment of 
me Bod persons convicted of certain (sex) crimes. 
2 
3, Conviction of sex felony; first-degree rape; sodomy ; carnal 
_ abuse of child; attempts thereat; carnal abuse of child 
(age disparity included) under 10; incest; sexual abuse 
while committing felony; any second conviction for 
felony by previously convicted sex felon. 
Conviction of misdemeanour of carnal abuse of child 
between 10 and 16 if previous sex offence. 
4, Psychiatric pre-sentence examination mandatory. 
ee Sentence solely at discretion of judge. 
srcian, Fs. Only felony courts. 
ss Witnesses subpoenaed; reports compulsory; complete 
filing written report. 
; Indeterminate sentence of one day to life, discretionary. 
ill not} §, Mandatory examination by two qualified staff psychia- 
longer trists of any publicly supported hospital. 
Com-} In local detentional setting; or hospital commitment for 
examination. 
__ | 1. Criminal; but person not deemed civilly dead. 
which 8. Parole Board review mandatory after first six months and 
(in rt biennially thereafter. 
Report of psychiatric re-evaluation to board two months 
ase On prior to each parole review. 
riginal } 9 Absolute or conditional release at discretion of parole 
board 
10. Year sentenced 
1950 1951 1952 1953 Total 

WNL Sb isvcccscas & 5 1 _ 7 

: Over 21 ... 2. cece 12 39 20 3 74 
a Total, all ages .. 13 44 21 3 81 
either : cD: 
fender} The laws cover only felonies, yet those committing sex 

misdemeanours are often as emotionally disturbed as 
d are felons. Present laws do not provide adequately for 
mae: psychiatric treatment or for types of therapy that can be 
“ ¢ used in prison. (An additional category, “Provisions 
i for treatment and rehabilitation,” is suggested.) 
nation Judges’ discretionary application of the law has resulted 
‘ in cases of extreme disparity; i.e., first offenders with 
self in good prognoses are sentenced to natural life, whereas 
men “with very poor prognostic outlooks” get sentences 
ed. of two to four years. 

The discretionary imposition of indeterminate sentence 

court upon a person convicted of any felony if he has a prior 
sex felony conviction disregards the man’s intervening 
social adjustment. A man could receive a day-to-life 
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sentence for forgery if he had years before been 
convicted of carnal abuse or incest, “no matter how he 
had adjusted socially during this period”. So far as 
known, no one has “yet been sentenced under this 
provision”. 

Although a psychiatrist and clinical psychologist for each 
prison are provided for in the State budget, most of the 
positions are unfilled because of inadequate salary 
scales and shortage of trained personnel. 

As a result the service, “primarily diagnostic and dis- 
positional,” with little time for therapy, i is given on a 
part-time basis by State hospital psy 

At Westfield Prison and State Farm (institution for 
women) a psychiatrist works full time in several group 
therapy projects. Results, to be reported soon, are very 
encouraging “‘from the standpoint of recidivism, showing 
a marked drop in the groups who have had treatment”. 

At Sing Sing Prison one psychiatrist works “one day a 
week solely on treatment”. Both group and individual 
therapy has shown promising results. There is also a 
plan to set up an organic therapy unit for insulin, 
electroshock and other therapy. The shortage of 
personnel is acute, but it is hoped to use workers on a 
part-time basis. 

The more promising subjects have been’ chosen for 
individual and group therapy with sex offenders over 
the past four years. Some men have been helped in 
their total adjustment, but long-term results are 
questionable because many of the have diagnoses 
under various types of schizophrenia and thus carry in 
general a doubtful prognosis. 


OHIO (1947, 1951) 
Psychopathic offender. 


. Has psychopathic personality, exhibits criminal tendencies 


and thereby menace to public. Evidenced by emotional 
immaturity and instability, impulsive, irresponsible, 
reckless and unruly acts, excessively self centred 
attitudes, deficient powers of self-discipline, lack of 
normal capacity to learn from experience, marked 
deficiency of moral sense or control. 

Conviction of certain sex felonies. 

Conviction of other felonies (except first-degree murder 
without recommendation of mercy) ; of misdemeanour 
involving sex offence or display of abnormal sexual 


tendencies. 


. Mandatory with certain sex felonies. Discretionary with 


court in other felonies or in misdemeanour involving 
sex offence or display of abnormal sexual tendencies. 


. Court of record. 


Written report — public record, but not spread at large 
upon journal — served upon defendant within three 
days of filing. 

Hearing within thirty days; right to challenge examiners, 
introduce lay and expert witnesses. 

No jury — civil proceedings. 

Both appropriate sentence for offence and indefinite 
commitment; at court decision; sentence suspended. 


. Indefinite commitment a final order; provisions for 


motions for new trial, bail, appeal apply. 


. Recovery or improvement reported by superintendent of 


institution, approved by appropriate officials. 


. If confinement period less than maximum sentence for 


offence, transfer to penal institution; court or — 
and parols jurisdiction; confinement period counted 








10. 
11. 
12. 





10. 
11. 


12. 


as time served with good behaviour under applicable 
sentence. 

If equal to or more than above, trial visit under super- 
vision, then final discharge. 


PENNSYLVANIA (1951) 


. Indeterminate sentence, one day to life, of persons 


convicted of certain crimes. 


. Person, in court’s opinion, constitutes threat of bodily 


harm to members of public, or is habitual offender and 
mentally ill. 


. Conviction of indecent assault, incest, assault with intent 


to commit sodomy, sodomy, assault with intent to ravish 
or rape. 


. Court opinion of person, as defined in 2. 
. No provision for defendant to see psychiatric report or 


challenge by cross-examination, expert testimony. 

No provision for hearing or review. 

Maximum confinement-observation period of ninety days; 
maximum additional thirty days at court’s discretion 
upon psychiatrist’s request. 


. Mandatory pre-sentence complete psychiatric examination 


and written report through Department of Welfare; or 
acceptable report by court-designated psychiatrist. 


. Indeterminate sentence, at court discretion, in lieu of 


other criminal sentence. 

No provision for parole before expiration of minimum 
sentence. 

Parole Board review. 


. Parole Board review within first three months and at least 


semi-yearly thereafter. 
Exclusive control by Parole Board; not reviewable. 


Parole for rest of life. 
Ten in first year. 


**,.in no position to comment on the effectiveness of the 
law, mainly because it is too new.” 


VERMONT (1943, 1945, 1951) 


Psychopathic personalities. 

Mentally defective delinquents. 

Mental deficiency or psychopathic personality; violating 
criminal laws or guilty of gross immoral conduct. 

Conviction of a felony. 

Conviction of a misdemeanour for the third time. 


Prosecuting officer. 

Commissioner of institutions or judge of convicting court 
(discretionary) . 

Criminal court. 

No jury. 

No provision for private hearing. 

No juvenile jurisdiction. 

Commitment for diagnosis to State institution designated 
by commissioner for that purpose. 

Upon due hearing, if court finds person a defective 
delinquent or psychopathic personality, dangerous to 
public welfare, person committed to penal or mental 
institution designated by commissioner. 

No defence. 


8. 
9. 


10. 
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Defendant can produce evidence and witnesses at either 
hearing. 

At court discretion, commitment to State hospital. 

Two duly licensed physicians — must agree on report. 

Commitment to State hospital until safe to be at large; 
not a defence. 


Discharge upon order of committing court. 3, Whe 
Returned for sentence to committing court after disch (a) « 
from treatment. 
“Statistics are not available to indicate the number J (6) , 
cases which have fallen under the defective delinquey 
and psychopathic personality statutes, but the writer; (c) 
of the opinion, based on his personal experience, thy 
the provisions of these statutes are invoked with reago : 
able frequency in appropriate cases and that they hay (d) 
been fairly effective in protecting the general publi 
from the activities of some of the persons restrained’ 
Commissioner of Mental Health arranges for care an’ Revi 
rehabilitation. pa 
0. 
VIRGINIA (1950) l). Pers 
va 
None. ra 
. None. er 
Conviction in court of record for criminal offence as 
indicating sexual abnormality. F 
At discretion of trial judge; or application of State’ in 
Attorney, or defendant or defendant’s counsel, or others be 
acting for defendant. 
Court of record. 
Medical report available to court, defendant’s counsel, 
State’s Attorney. 
No other provisions. I Act. 
Staff psychiatrist of any State hospital. ‘“, 
2, Con 
th 
Con 
No record as such. “ 
3. Con 
No special provisions for treatment and rehabilitation, |4 Mat 
0 
a 
WASHINGTON (1947, 1951) 5. Con 
Sexual psychopaths (separate classification and conditions a9 
for psychopathic delinquents, minors, i.e., under 21), oe 
Affected in form of psychoneurosis or psychopathic Rig 
personality predisposing such person to commission ol 
sex offences in degree constituting him a menace to 6. Cor 
health or safety of others; not mentally ill or deficient 8 
Charged with or convicted of one or more of: abduction§ 7. Cor 
incest, rape, indecent assault, contributing to se & Ma 
delinquency of minor, sodomy, indecent exposure, ‘ 
indecent liberties with children, carnal knowledge o 
children, soliciting of same for immoral purposes 9 Pai 
vagrancy and sex misconduct; attempts at above. 
Prosecuting attorney — discretionary — within 10 days of f 
hearing. : 
Superior Court. Pre 
Upon medical agreement, observation period of not ovet ‘ 
ninety days in State hospital; written report by hospita ‘ 
superintendent. ; 
Jury trial upon demand within ten days after filing d 0, Dis 
allegation. ( 















g, When person deemed safe to be at large: 


ischarpf (a) can be transferred to prison or released on parole if 
maximum sentence not expired; 

mber df (6) parole at hospital superintendent’s advice, if sentence 
ling en expired ; 

Vriter i’ (c) or returned to committing court to hear criminal 
ee. - charge; 

all (d) time served in hospital counts on sentence whether 
| pub rT sentence pronounced before or after adjudication 
rained’ on sex psychopath allegation. 


are anjl?: Review of parole board; discharge on at least five-year 
parole. 


10. 
il. Persons of varied background have committed acts under 
varied circumstances. Some ‘‘can be rehabilitated with 


rather short period of therapy depending upon the 
emotional stress and circumstances in which the sex act 


offene was committed. Others will definitely require very 
prolonged psychotherapy”. Persons in whom compul- 
State sion is a factor “must be considered dangerous 
re: individuals until therapy can classify them as safe to 
slit. be at large”. 
12. 
rounsel, 


WISCONSIN (1947, repealed; 1951) 


|. Act dealing with certain sex crimes and to meaning of 
“sexual psychopath”. 
2. Conviction of rape, carnal knowledge and abuse, attempts 
thereat, liberty with female child, improper liberties. 
Conviction of other sex crimes if examination facilities 
adequate. 


3. Conviction of sex crimes. 


ation, | 4 Mandatory pre-sentence examination of persons convicted 
of rape and related crimes; discretionary (if facilities 
adequate) for other convicted sex offenders. 
5, Committing court. 
ditions Written medical report. = 
er 21), In case of recommended specialized treatment: parole or 
onailll indefinite commitment mandatory. 
a ; Right to appeal from judgment of conviction. 


nace wf Complete social, physical, mental examination within 
ficient sixty days through Department of Public Welfare. 
juction,§ 7. Commitment in lieu of sentence; but see 9. 

to sé 8, 
‘posure, 
edge of 


Ir poses, 


Mandatory annual review; recommendation of chief 
officer of institution and by special review board. 


9. Parole at discretion of special review board. 
Discharge if person “‘can be given full liberty without 


d ays danger” to public, but two-year commitment mandatory 


for convicted sex felon; discharge mandatory at 
expiration of maximum term for offence. 
Provision for discretionary continuance of control by 
meal order and application for review by committing court, 


with open hearing, witnesses, evidence, but no jury. 


ling off. Disposition and status of total 260 cases, January 27, 1953 
(one and a half years after passage of act) : 


t either Returned to court, no recommendation for treat- 
WA pv ices ouicks <6. casesaseecteseruuet 165 
Returned to court, recommended for treatment 72 
port. Returned to court, psychotic, to mental hospital 6 
large; Cones MORNIN vcckccccacdevevddessectvesees 








11. 


12. 


12. 





Treatment status, January 27, 1953, of seventy-two recom- 
mended for treatment: 


Discharged (maximum benefits) .............. 2 


POGUE, 6 on.05 5 560006 swan heseinenenesunen 6 
PE. « wacenc006405.06en.00 Kdeneenaaeeen 1 
Wisoensin Stans Paige o.oo con cece tsediccsses 50 
Awaiting court action .........s.ceeeeeeeces ll 
Miscellaneous (one killed; one not committed) 2 

72 


“cs 
. 


.. present law is a good law and a workable one.” 
However, since most of the 165 found to be non-deviated 
were convicted of 340.47, carnal knowledge and abuse, 
a bill introduced in the 1953 Legislature proposes to 
delete this section from crimes requiring mandatory 
examination. 

Problems: Intake continues heavy for both study and 
commitment for treatment. Statute permitting parole 
release at any time creates morale problem with respect 
to other prisoners. Estimated number of offenders by 
1958 is 200. A proposed medium security prison 
“might be devoted to care of routine, non-aggressive 
sexual deviants” and others who need intensive clinical 
help rather than security excesses. 


WYOMING (1951) 


None. 


. Pattern of repetitive or compulsive behaviour, violence or 


age disparity. 
Or victim under age 15, adult defendant. 


. Person convicted of rape; incest; sodomy; seduction; 


liberties with child under 18 or sexual act in his 
presence; causing said child to cause other child to 
commit indecent act with convicted person; third 
conviction for indecent exposure. 

Judge of District Court. 

District Court. 

Written medical report, part of record, not open to public 
inspection; submitted within thirty days from date or 
order for examination. 

No provision for jury. 


. Two (or one, if two unavailable) disinterested, 


reputable, 
legally qualified physicians appointed by court; at least 
one, if available, expert in psychiatry. 

Criminal sentence, at court discretion, or: to probation 
and prescribed out-patient psychiatric care at defen- 
dants’ expense; or committed for treatment to State or 
out-of-State hospital. 

Indeterminate period; cannot exceed maximum legal 
sentence for crime; maximum one year for third 
conviction of indecent exposure. 


. Semi-annual reports; court may release upon recom- 


mendation of superintendent of institution. 


. Parole. 
10. 
11. 


Under ten. 


“No comment as there have been too few cases upon 
which to base a conclusion as to merit of the law.” 

Court may place convicted person on parole conditional 
on out-patient psychiatric treatment. 

Treatment in hospital or other institution; is subject to 

parole; does not constitute punishment under state law. 
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I. Introduction 


The general position of the criminal law in Australia is 
briefly stated by Barry as follows: * 

“The Commonwealth of Australia is a federation of six 
States; it came into existence when the States of New 
South Wales, Victoria, Queensland, South Australia, 
Tasmania and Western Australia became, in the words of 
the Commonwealth of Australia Constitution Act 1900 * 
an ‘indissoluble federal union’ by virtue of that Act. 
The background of Commonwealth legislation is the 
general law of the States® and, unlike the Dominion of 
Canada, the Commonwealth does not possess general 
jurisdiction over the domain of criminal law.® Accord- 
ingly the criminal law of the six States is to be found 
either in statutes enacted by their Legislatures and the 
common law of England, as in New South Wales, Victoria 
and South Australia, or in statutes prescribing a Code of 
criminal law and other statutes creating criminal offences, 
as in Queensland, Western Australia and Tasmania. In 
New South Wales, Victoria and South Australia, the 
position of the criminal law is very similar to that existing 





1 Manuscript received April 1953. 


* This survey was prepared by D. T. Panckhurst and S. E. K. 
Hulme, research assistants to the Department of Criminology, 
University of Melbourne, under the guidance of Mr. Justice 
Barry and Dr. Norval Morris, Chairman and Secreta: 
respectively, of that Department. Within the space availab e 
anything like a comprehensive survey of the penal methods of 
each of the Australian States is impossible, and because of the 
necessity for brevity readers are advised to refrain from forming 
firm and detailed judgments merely upon the text of this article. 
Free use has been made of An Introduction to the Criminal Law 
im Australia; by J. V. Barry, G. W. Paton and G. Sawer, which 
is volume 64 in the University of Cambridge English Studies 
in Criminal Science series, and material has been obtained from 
published reports, correspondents and officials in the several 


States. Generally speaking, the statements concerning penal 
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in England. In the other three States, however, the 
Criminal Codes provide that no person shall be liable taj’ The : 
be tried or punished in the particular State as for ap*?,So 
indictable offence except under the express provisions 9 Reprin 
the Code, or under some other statute law, or under th} p. 7 
express provisions of some statute of the United Kingdon] print 


27 1946 
which is expressly applied to the State. ation 





The substance of the criminal law is much the same in} © 1991 
all the States and is founded in all States upon the common} Police | 


law. There are local differences, but an observer o Ses 
/ 





criminal trials in all the States would find that, in essence 
the substantive and procedural law is the same. In each, — 
the system of trial is accusatorial, and while in Tasmania} 1999 
and in South Australia*® majority verdicts are permitted] Justic 
in trials, other than for capital offences, the character. “te 
istics of trial for indictable criminal offences are the same 1951 
as in England. be At 

The hierarchy of courts is similar in all States. In} (rimir 
Victoria the superior court is the Supreme Court, which} “em 
has comprehensive criminal jurisdiction; there is also 
County Court, each of the judges of which is also} wit) 
Chairman of General Sessions. The Court of Genera] Offenc 


sakes Sein tst 8 Te Police 
and correctional institutions are not based on the author’ ne 
actual knowledge, but rest on sources which are both informed Crimi 
and reliable. The P 
*“Insanity in the Criminal Law in Australia”, Canadian} Justic 
Bar Review, Vol. 31, 1948, p. 427. Police 
4 68 and 64 Vic. c. 12. _ mer 
‘RR. v. Kidman, Commonwealth Law Reports, Vol. 20, 1915,#/ictoria 
p. 425. The § 
®R. v. Hush, ex p. Devanny, Commonwealth Law Reports, Th 
Vol. 48, 1982; p. 487; per J. Evatt at p. 518. os 


7 Oriminal Code Act, 1899, (Queensland), sec. 5; Criminal ( 
Code Act, 1924, (Tasmania), sec. 6; Criminal Code "Act, 1913 
(Western Australia), sec, 4, . 

® South Australia: Juries Act, 1927, sec. 57. Tasmania: ] 
Jury Act, 1899, sec. 48. Th 
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ssions sits in Melbourne and at provincial centres to try 
jdictable crimes except those of the gravest kind which 
se cognizable only in the Supreme Court. Not less than 
ree judges of the Supreme Court constitute a Court of 
iminal Appeal, whose functions and powers are similar 
» those of the English Court of Criminal Appeal. The 
purts exercising summary jurisdiction are known as 
gurts of Petty Sessions. Originally the magistrates in 
yese courts were honorary justices of the peace, but the 
ndency has been to exclude honorary justices from curial 
ork and to appoint stipendiary magistrates for that 
pose. Stipendiary magistrates are drawn from a 
anch of the public (or civil) service and receive their 
mining as clerks of court. They must also pass 
escribed legal examinations. There is an appeal from 
wurts of Petty Sessions on questions of law to the 
bupreme Court by a procedure known as an order to 
yiew, and by way of rehearing to a County Court judge 
iting without a jury as a chairman of General Sessions. 
» New South Wales the structure is similar, but in the 
her States there is nothing comparable to the General 
t Quarter Sessions, as the work done in Victoria and 

South Wales by those courts is done by the Supreme 
wurts of those other States. 













er, tia 
lable tof *The main relevant provisions are: 
for afew South Wales: 
. (Crimes Act, 1900. 
10NS Ol) Reprinted Public Acts of New South Wales, 1824-1937, Vol. 2, 
der th p. 734, as amended by Crimes Act Amendment Acts 
ingdom printed in the yearly volumes for 1937, 1939, 1940, 1944, 
1946. 
. | Justices Act, 1902, ibid., Vol. 6, p. 484; amended 1909, 1918, 
ame in} 1931, 1982, 1940, 1947. 
ommon} Police Offences Act, 1901-1936, ibid., Vol. 8, p.50; amended 
rver off 1937, 1941, 1943, 1945, 1946, 1947. 
essence, jueensland : 
n each (Criminal Code Act, 1899, reprinted as amended in Public 
| Acts of Queensland 1828-1936, Vol. 2, p. 600; amended in 
Smanay 1939, 1948, 1945, 1946(2), 1948. 
rmitted| Justices Act, 1886-1982; ibid., Vol. 5, p. 868; amended in 
aracter.| _ 1941, 1942, 1948, 1945, 1946, 1948, 1949. 
Police Act, 1987; ibid., Vol. 6, p. 922; amended in 1948(2), 
© samy 1951. 
Australia: 
es. In} Criminal Law Consolidation Act, 1935, reprinted The Public 
which} General Acts of South Australia, 1837-1936, Vol. 2, p. 8; 
alse amended in 1940. 
Justices Act, 1921-1986; ibid., Vol. 4, p. 188; reprinted 
= also} with amendments, 1987. 
seneral| Offenders Probation Act, 1913-1934; ibid., Vol. 6, p. 372. 
Police Act, 1986; ibid., Vol. 6, p. 557; amended in 1937, 
»} 1988, 1946. 
vuthors fumania: 
formed (riminal Code Act, 1924. 
| The Public General Acts of Tasmania, 1826-1936, Vol. 3, p. 328. 
anadion} Justices Procedure Act, 1919, ibid., Vol. 3, p. 180. 
Police Offences Act, 1935, ibid., Vol. 5, p. 806. For Amend- 
ments see ibid., Vol. 49, p. iii. 
), 1915, Victoria: 
The Statute law of Victoria was consolidated in 1928, and is 
Reports contained in 5 vols. known as the Victorian Statutes, 1929. 
‘| The main Statutes relating to the criminal law and the 
imninal rights of accused persons are the: 
Crimes Act, 1928. (The Victorian Statutes, Vol. 2, 1929, 
: Justices Act, 1928. (ibid., Vol. 8, p. 310). 
mans: Police Offences Act, 1928. hy ol. 4, p. 119). 
These acts have been amended from time to time and by 








There are, in all the Australian States, certain statutory 
rules relating to arrest, but in Victoria, New South Wales 
and South Australia the common law still provides the 
basis of the law on this subject. In Queensland, Tasmania 
and Western Australia most of the law is found in the 
Criminal Codes. Broadly speaking the Code provisions 
embody the Common Law. 


A private person may arrest without warrant anyone 
who commits a violent breach of the peace in his presence, 
and anyone he reasonably suspects of committing a 
felony, providing that such felony has in fact been 
committed.*° Similar powers are now conferred by 
various Statutes of which examples are those relating to 


persons found interfering with electric telegraphs, pawning 
property suspected of being stolen, or committing like 
offences.”* 


Police officers 1? may arrest in all the above cases, and 
also where they suspect a felony has been committed. 
They also have additional statutory powers.” 


In all cases other than these, arrest is lawful only when 
authorized by warrant. In practice warrants are issued 


the Crimes Act, 1949, substantial alterations were made to 
the Crimes Act, 1928. 
Western Australia: 

Criminal Code Act Compilation Act, 1918 enacting the Cri- 
minal Code Act, 1913; printed in 1913 yearly vol.; 
amended in 1918, 1932, 1942, 1945. 

Justices Act, 2 Edward VII, II, 1902, amended in 1919, 
1920, 1926, 1982, 1936, 1942, 1948; reprinted as amended 
to 1936 in the back of the yearly vol. for 1936. 

Police Act, 1892. The Statutes of Western Australia, 1883— 
1892, Vol. 2, p. 567; amended in 1893, 1894, 1898, 1902, 
1907, 1915, 1940, 1945. 

10 Queensland: Criminal Code, sec. 546. 

New South Wales: Semble, under the Crimes Act, sec. 352(1), 

a private person may in this State arrest only during or 
immediately after the commission of the felony. 

Tasmania: Criminal Code, sec. 27. 


11 New South Wales: Crimes Act, sec. 358. 

Queensland: Criminal Code, secs. 5, 479, 546-552. 

South Australia: Criminal Law Consolidation Acts, 1935, 
secs. 271-272. Police Act, secs. 67(i), 68, 69, 130. 

Tasmania: Criminal Code, sec. 27(7). Police Offences Act, 
sec. 55(38). 

Victoria: Crimes Act, secs. 225, 488-491, 498. Police Offences 
Act, sec. 199. 

Western Australia: Criminal Code, secs. 564, 568, 569. 
Police Act, sec, 49. 


12 This term includes all members of the Police Forces. It 
includes also special constables acting in the performance of 
their duties as such. 

South Australia: Police Act, secs. 35(2), 37. 
Queensland: Police Act, sec. 28: See Hamilton v. Halesworth, 

Commonwealth Law Reports, Vol. 58, 1938, p. 369. 

New South Wales: Police Offences Act, secs. 31 J (i), 108. 
Western Australia: Police Act, sec. 35. 


18 New South Wales: Crimes Act, sec. 352. Police Offences 
Act, sees, 26, 57. 
Queensland: Criminal Code, sec. 546 (f). Police Act, sec. 65. 
South Australia: Police Act, secs. 61-66, 67(i), 68, 122. 
Tasmania: Police Offences Act, sees. 4, 5, 55. 
Victoria: Crimes Act, sec. 494. Police Offences Act, secs. 31, 
70, 141. 
Western Australia: Police Act, secs. 41-47, 50. 








by justices of the peace,’* but judges of the Supreme 
Courts and Chairmen of General or Quarter Sessions 
(who are County Court or District Court judges) also have 
this power."© There are other authorities competent in 
special cases.‘® Authority to arrest is normally given by 
the warrant to a named police officer, but it may be 
executed by any police officer.** If the warrant is issued 
to a private individual, it may be executed only by him, 
except in Queensland and Western Australia, where all 
warrants may be executed by a police officer.** General 
warrants are by common law illegal in all States.” 
Arrest may be for indictable or summary offences. 

It is required that all persons taken into custody be 
brought before a justice as soon as practicable after arrest, 
where an Information may be laid. Statutory require- 
ments, the writ of Habeas Corpus, and the attitude of the 
Judiciary ensure that this right is rigorously enforced.” 

At the hearing of the Information (an allegation, usually 
in writing, which is the foundation of criminal proceedings) 
the justices, sitting out of sessions when the offence 
alleged is triable by a jury, decide whether a prima facie 
case has been made out. If not they will refuse to commit 
the prisoner for trial.2*_ This is normally the end of the 
matter, although if the Crown Law Officers disagree with 
the justices’ decision, they have the power to present the 
prisoner for trial without a prior committal. 

If the prisoner is committed for trial, it will be for the 
next sessions of the most convenient Supreme Court or 
Court of General Sessions, unless, of course, the offence 
is cognizable only in the former court. The writ of 
Habeas Corpus again runs to prevent any undue delay in 
presentment, but the ordinary course of practice is such 
that resort to it is extremely rare. 

In all but capital cases, the prisoner awaiting trial is 
entitled to release on bail unless some good reason to the 


14 New South Wales: 

Offences Act, sec. 28. 
. Queensland: Justices Act, secs. 57-68. Police Act, sec. 65. 

South Australia: Justices Act, secs. 14, 103. 
Victoria: Justices Act, secs. 18, 24, 25(1), 29(1) (a) (b), 30-83. 
Western Australia: Justices Act, secs. 58-63. 

There is a marked tendency in all the States for these and 
other powers vested in Justices of the Peace to be exercised 
by paid Police or Stipendiary Magistrates, as opposed to -~ 
honorary lay justice. 

15 Queensland: Criminal Code, sec. 562. 

South Australia: Criminal Law Consolidation Act, sec. 278(1). 

In all States the Supreme Court has a criminal jurisdiction 
and Justices sitting as courts of Petty Sessions have jurisdiction 
in petty offences. 

1% For example in South Australia any court of summary 
jurisdiction under the Offenders Probation Act, sec. 9. 


17 See for example Victorian Police Regulation Act, sec. 20. 
18 Queensland: Justices Act, sec. 67. 
Western Australia: Justices Act, sec. 60(2). 
19 Money v. Leach (1765) 1 William Blackstone 555; 
96, English Reports 320. 
2 New South Wales: Police Offences Act, sec. 58(1). 
Queensland: Criminal Code, secs. 119-137. Police Act, 
sec. 68(1). 
South Australia: Police Act, sec. 70(2). 
Tasmania: Justices Procedure Act, sec. 44. Police Offences 
Act, sec. 56(1). 
Victoria: Justices Act, sec. 87. 


Justices Act, secs. 28, 24. Police 
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contrary is shown by the prosecutor.”* Bail may in The s 
cases be authorized by the justice issuing the warrant™}ijon fr¢ 
in a limited number of cases by a superior police off employr 
following arrest without warrant,” or by the justice whjyreviou: 
commits the prisoner for trial.” In capital cases and jgSouth V 
other exceptional circumstances where special provisi tic 
obtain, the accused may apply to the Supreme Court fylcomprel 
bail.2* The purpose of bail is to ensure that the accusg} In Qt 
will appear for trial, and the discretion to grant or ref ain 
bail must, generally speaking, be exercised in accordangffollowin 
with that principle. against 
Persons detained in prison awaiting trial are segregatedjpractitic 
from sentenced prisoners, and are usually held in remanjjeport 
gaols, where they are allowed to wear their own clothing}hat he 
The rations may be superior to prison fare, and can, at thgxual i 
prisoner’s expense, be supplemented by meals from oypihe pris 
side. Relatives and friends may visit the prisoner, e pris 
full facilities are given to consult legal advisers in thadditior 
preparation of the defence. entence 


III. Medical, psychological and social examinatialy,),. 
prior to judicial disposition aedical 
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All Australian courts exercising criminal jurisdicti 
may remand the prisoner for sentence subsequent 
conviction. If the case is a serious one and if { 
prisoner’s conduct appears to warrant it, the judge, 
the time of remand will request a report from the medie 
officer attached to the penal department. Throughe 
Australia assistance in this regard is given to the courts 
medical practitioners in the service of State Departme 
of Health. Their reports will usually be confined to medic 
matters. There are no adequate mechanisms for prope 
psychiatric examinations, although some gaol medic 
officers have equipped themselves to make such exami 
tions and thus to benefit the courts. 








Western Australia: Justices Act, sec. 64. Criminal Cod 


_ Bec, 570, pature 
21 See for example New South Wales: Justices Act, sec. 4} = 
2 See in regard especially to Queensland: (1947) Queenslanf 

Justice of the Peace 182. See also for this State the notes t 

secs. 114 to 122 in W. K. A. Allen’s The Justices Acts of Quee 

land, 1989. 

23 Queensland: Justices Act, sec. 115. 

Tasmania: Justices Procedure Act, sec. 85. 

Victoria: Justices Act, sec. 34(4). 
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% Queensland: Justices Act, sec. 69. ty 
Victoria: Justices Act, sec. 87. bot le 
Tasmania: Justices Procedure Act, sec. 44. mits ci 


Western Australia: Justices Act, sec. 64. 

% New South Wales: Justices Act, sec. 45. 
Queensland: Justices Act, secs. 116, 117. 

South Australia: Justices Act, secs. 148, 144. 
Tasmania: Justices Procedure Act, sec. 86. 
Victoria: Justices Act, sec. 58. 

Western Australia: Justices Act, sec. 116-117. 

26 All States: Habeas Corpus Act, 81 Car. II C. 2. 
New South Wales: Justices Act, sec. 44. 
Queensland: Justices Act, sec. 114. 
Tasmania: Justices Act, sec. 84. 
Victoria: Justices Act, sec. 46(1) (b). 

394(8), 405(5) (c), 513(u), 594(8). 
Western Australia: Justices Act, sec. 115. Criminal 

sec. 578, 
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n som4 The sentencing court will usually receive some informa- 
rrant®jon from the police report concerning the prisoner’s 
offigg|employment record and associates, and, of course, his 
ious criminal record, if any is known. Only in New 

South Wales, with its recently introduced adult professional 
tion service, is there any formal provision for any 
mprehensive pre-sentence examination and report. 

1 In Queensland provision is made for the treatment of 
grtain sexual offenders.2* The judge is empowered, 
following the conviction of a person for a sexual offence 
yainst a young person, to direct two or more medical 
jactitioners (one of whom must be a psychiatrist) to 
port whether the prisoner’s mental condition is such 
that he is incapable of exercising proper control over his 
sual instincts. The two doctors must personally examine 
ihe prisoner and report to the judge. If they report that 

prisoner cannot control his sexual impulses, then, in 

dition to or in lieu of imposing the ordinary prison 
yatence, the judge may direct that the prisoner be 
detained in an institution during Her Majesty’s pleasure, 
hich, in effect, means until the Executive believes, on 
nedical advice, that it is expedient to release him. 
ionfDetention may also be ordered where the report is that 
¢ prisoner is capable of exercising control over his 
yxual instincts, but that his mental condition is sub- 
normal to such a degree that he requires care and super- 
uijision in an institution. All persons so detained are 
aamined at three-month intervals by the Director of 
Mental Hygiene or some other medical practitioner 
pointed by him. 
Somewhat similar but less extensive powers over sexual 
yeqifienders exist in South Australia, and similar provisions 
e embodied in legislation as yet unpromulgated in 
wsmania. There are no similar provisions in the other 
three States. 

In Queensland, a police officer may require a medical 
xamination of the prisoner before trial where from the 
mture of the offence and the circumstances of the 
- geo, 4iptticular case there are reasonable grounds for believing 
A hat the examination will produce evidence as to the 
mmission of the offence. Such force may be used as 
wis necessary for the purpose of this examination.” 
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. Penalties and measures deprivative of liberty 


In each State the assessment of punishment is entrusted 
io the courts of Law, ranging from the Supreme Court 
in its criminal jurisdiction to Courts of Petty Sessions. 

The sentencing tendencies vary with the individuals 
wnstituting the courts, and it is difficult to discern any 
mecise principles upon which punishments are awarded. 
Over the last 30 years however, a change in the judicial 


"The Criminal Law Amendment Act, 1946, (seo. 1). 

*® Queensland. Criminal Code, sec. 259. 
"Barry, Paton and Sawer. Introduction to the Criminal Law 
in Australia. London: MacMillan and Company, 1948. p. 95. 
“Similar provisions are found in the other States: 
28. 393() New South Wales: Crimes Act, 1900-1952 (e.g., secs. 432-440). 
Vagrancy Act, 1902. Police Offences Act, 1901-1936. 

y 


nal Codej% legislation referable to crime, see New South Wales Statutes, 
1940, p. xxxv. 











outlook has resulted in sentences being in the main much 
less harsh than in the earlier years of the century. Judges 
are much more ready to release first offenders to come up 
for sentence when called on, or on bond to be of good 
behaviour for fixed periods. When imprisonment is 
imposed, the tendency is against long sentences of 7 or 10 
years, as were formerly quite common, and long terms are 
reserved for cases which present some features which 
shock the public conscience.” 

The penalties which may be imposed upon a convicted 
person are well illustrated by s. 18 of the Western 
Australian Criminal Code of 1913, which states: . 

“The punishments which may be inflicted under this 
Code are as follows: death, imprisonment with hard 
labour, imprisonment without hard labour, detention in an 
industrial or reformatory school, whipping, fine, finding 
security to keep the peace and be of good behaviour, 
preventive detention.” *° 

The Commonwealth Crimes Act also provides for the 
deportation from the Commonwealth of persons who, not 
having been born in Australia, have been convicted of 
advocating or inciting to crime, or causing industrial 
disturbances, lock-outs or strikes. (S. 30 L). 

Where imprisonment is the means used to punish a 
contravention of any section of the criminal law, the 
length of such sentence of imprisonment and whether the 
term is to be with or without hard labour are usually 
questions to be decided by the judge or magistrate after 
consideration of all the relevant circumstances. Generally, 
the exercise of this judicial discretion is limited by a 
statutorily imposed maximum term of imprisonment and 
in a few cases by a statutory minimum term, such terms 
varying according to the different types of offence — the 
more serious the offence, the longer the statutory term. 
In Tasmania, however, the statutory maximum period of 
imprisonment is the same for all crimes, and is fixed at 
21 years “except where otherwise expressly provided”.™* 

But in actual practice the terms of the sentence 
pronounced by the court do not substantially affect the 
manner in which the sentence is served. Once a convicted 
person enters a gaol, the way in which he serves his 
sentence is determined to a large extent by the gaol 
authorities. In Victoria, there is no practical significance 
in the expressions “hard labour” and “light labour”. The 
prisoner is given work and treatment most suitable to his 
case and where practicable, he is allowed a choice of 
work. In Western Australia, there is a regulation that 
“except as otherwise provided every prisoner shall from 
the beginning of his sentence be kept fully employed on 
useful work unless excused by the Medical Officer on 
medical grounds,” and this furnishes the guide to 
manner in which a prisoner serves his sentence. Similarly, 


Victoria: Crimes Act, 1928, sec. 508; Justices Act. 

Queensland: Criminal Code, sec. 18; Justices Act, 1886-1948. 

South Australia: Oriminal Law Consolidation Act, sees. 311, 
812. Justices Act, seo. 91 et. seq. 

Tasmania: Criminal Code Act, 1924, secs. $89, 398, and see 
the Police Offences Act, sec. 72. 

As to the death penalty, whipping, fines and finding security, 
see latter, secs. 4, 5, 6. 
81 Criminal Code Act, sec, 389(8). 











the prison authorities report to the Executive which 
determines whether the prisoner is fit to receive corporal 
punishment, when that is ordered judicially, and they 
administer the regulations whereby remissions in the 
period of sentence are granted.” 

In addition to the above penalties there are provisions, 
in some cases peculiar to a particular state, relating to 
indeterminate sentences upon offenders, and to habitual 
criminals, inebriates, mentally defective and insane 
criminals and criminals convicted of sexual offences. 

In every State there is a provision of some kind to the 
effect that a person who is convicted frequently must be 
declared a habitual criminal.** The consequence of such 
a declaration is that the period of the detention of the 
prisoner is indeterminate and he is released only when 
the Executive, acting upon reports of the prison 
authorities, thinks that it is proper to do so.** 

Although all States regard such provisions as being in 
the nature of indeterminate sentences it is only in Western 
Australia, South Australia and Tasmania that such 
sentences can be classified as completely indeterminate. 
In New South Wales and Victoria the habitual criminal 
must first serve the definite sentence imposed for the 
offence for which he was last convicted, but in Queensland 
it is only in exceptional cases that the prisoner can be 
released before “a period of two years after the completion 
of the definite portion of his sentence.*° 

Somewhat similar to the habitual criminal legislation 
are the provisions which exist in some States enabling 
a convicted person to be declared an inebriate.*® 

In all States the verdict of “not guilty on the ground of 
insanity” is followed by “detention during Her Majesty’s 
pleasure”.** Some States also make provisions for the 
detention in institutions of mentally defective offenders.*® 

The States of Queensland, South Australia and Tasmania 
have enacted laws especially applicable to sex offenders.” 
Such legislations provide for the medical examination of 


32 Barry, Paton and Sawer, op. cit., p. 99. 
33 New South Wales: The Habitual Criminals Act, 1905, 
as amended by the Crimes Amendment Act, 1924. 

Queensland: Criminal Code 1899-1945. 

South Australia: Criminal Law Consolidation Act, 1937, 
secs. 319-328. 

Victoria: Crimes Act, secs. 514-543. 

Western Australia: Criminal Code, 1918, and Regulations of 
1914; Criminal Code Amendment Act, 1918-1945, secs. 
661-668. 

Tasmania: Indeterminate Sentences Act, 1921, as amended 
by the Criminal Code, 1924; The Indeterminate Sentences 
Acts of 1924 and 1942; Criminal Code Act, secs. 392-396. 
And see Morris, The Habitual Criminal. 


% A typical provision is to be found in sec. 443 of the New 
South Wales Crimes Act, and see Barry, Paton and Sawer, 
op. cit., p. 105. 

% Regulation 53 of 1924. 

%eg. South Australia: The Inebriates Act, 1908-1934, 

The Convicted Inebriates Act, 1913-1934 and Regulations. 
Queensland: Inebriates Institutions Act, 1896. 

Western Australia: Inebriates Act, 1912-1919. 
Tasmania: Inebriates Act, 1885, Inebriates Hospital Act, 

1892. 

7 ¢.9. New South Wales: Crimes Act, sec. 439; Lunacy 

Act, 1898-1934; Police Regulation Act, 1935; Lunacy 

and Inebriates Act, 1987. 








the sexual offender and, if it appears that the offendg| by the 
is incapable of exercising proper control over his sexy) endorse 
instincts, he may, in Queensland and South Australia, }J Police | 
detained during Her Majesty’s pleasure either in additigg) nd ret 
to, or in substitution for, any other sentence which maj satistic 
be imposed,*° and in Tasmania an order may be made fgg Attorne 
segregation and treatment. the par' 

Some States have also made legislative provision fo dected 
the imposition of indeterminate sentences upon prisonen! In th 
suffering from venereal disease, as a means of ensurj the Con 
that they are not discharged until fully cured.** TAct, 19: 

In New South Wales, the care, direction and control, omy pri 
all prisons and the custody of all convicted persons are thd Admini 
charge of the Comptroller General of Prisons. Inf Covern 
Victoria, the Penal and Gaols Department is a sub-brane}! »¢ anot 
of the Chief-Secretary’s Department and is administered) snd cor 
by the Inspector-General who, subject to the provisions offi, the 
the Gaols Act, 1928 and the control of the Governorsnj Austral 
Council, has the care, charge and direction of all gaols andl betweer 
prisons, including reformatory prisons. In South Wales, 
Australia, the gaols and prisons are administered by the yhere | 
Comptroller of Prisons, who is responsible to the Chief 


Secretary. In Western Australia, a similar positig In . 
obtains; the Chief Secretary is the Ministerial head of thd ¢ the ' 














Department which is concerned with prisons, and the chiell p sons 
administrative officer is the Comptroller-General 7 van 
Prisons. In Queensland, the Attorne General has charg is publ 
of the administration of the prisons, the administrative la 
head of the Department concerned with the charge, care te ib 
and direction of ail prison officers, prisoners and prise Mt oc 
being the Comptroller-General of Prisons. In Tasmani a ws 
the Governor of the Hobart Gaol also holds the appoin eidin 
ment of Controller of Prisons; he is responsible to the Ditut 
Attorney-General for the administration of the Per ae ii 
Department. Actually the only institutions under his wale. 

control are the Hobart Gaol and the Kilderry Farm Gaol; ‘ 


the Launceston Gaol and country lock-ups are administere —— 
Victoria: Crimes Act, sec. 451; Lunacy Act. - 4 


South Australia: Criminal Law Consolidation Act, sec. 292, |. 
Queensland: Criminal Code, secs. 618, 645, 647; The Mental on 

Hygiene Act, 1938, sec. 19 and part VII. the ma 
Western Australia: Criminal Code, sec. 653; Lunacy AciJthe co: 


1903. ive 
%8 New South Wales: The Mental Defectives (Convictell of the 
Persons) Act, 1939. the “he 


Queensland: The Backward Persons Act, 1988. b 
Tasmania: The Mental Deficiency Act, 1920, secs. 26, 214 ssignn 
oo Hospitals Acts, 1858 and 1885. senior 
estern Australia: Criminal Code, sec. 6381; The L : 
Act, 1908, sec. 75. ~— ane 
South Australia: Mental Defectives Act, 1985-1986 andj Seater 





Regulations, 1940. In N 
*® Queensland: Criminal Law Amendment Act, 1945, there a 
iv and the Criminal Law Amendment Act of 1946. prisons 


South Australia: Criminal Law Consolidation Amend Malab. 
Act, 1940, adding sec. 77 (a) to the principal Act. moe 
Tasmania: Sexual Offences Act, 1951 (not yet proclaimed) Goulbu 


4° T.e., if already serving a sentence he must first comely mnIMt 
his term of imprisonment and may then be detain 
treatment. ® Bar 
pay New South Wales: Prisoner’s Detention Act, 190%} 4 Ibi 
87. 
South Australia: Criminal Law Consolidation Act Amendmat , “* See 
Act, 1940, sec. 77. Prisons 














ffende| by the Police Department. The Controller of Prisons 
sexi) endorses the recommendations of the Commissioner of 
alia, by Police for the appointment of police officers as gaolers 
Aditi) and receives returns of admissions and discharges for 
sh maf statistical purposes.“ The Chief Secretary and the 
ade fo) Attorney-General are Cabinet Ministers who belong to 
the party in control of the House of Parliament, which is 
ion fod dected by universal suffrage. 
‘isonen| In the case of a conviction recorded in any territory of 
nsuring| the Commonwealth, the Removal of Prisoners (Territories 
Act, 1923, S. 3) provides that if there is no prison in which 
trol ofthe prisoner can properly undergo his sentence, the 
are thi Administrator of that Territory may recommend to the 
1S, Governor General that the prisoner be removed to a State, 
-brancht or another Territory. Similarly, when a person is tried 
nisteredj nd convicted in the Australian Capital Territory, which 
sions offs the seat of government of the Commonwealth of 
rnorind Australia, the usual procedure, under an arrangement 


























ols andl between the Commonwealth and the State of New South 
South] Wales, is to remove him to a New South Wales gaol, 
by thel yhere he then serves his sentence. 
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In each State there is still to be found at least one 
large and old prison capable of housing the greater part 
ofthe prisoners undergoing sentence. Some of these older 
prisons were built to house transported convicts when it 
yas usual for prisoners to work in gangs on the roads or 
m public or other works, and hence they are, for the most 
part, large blocks of cells in which each prisoner has a 


3€, CAI separate cell. These prisons were built in accordance 
Prisol vith security ideas and upon plans devised many years 
sman 


naj go, and their existence is a practical obstacle to the 
‘pPoult inilding by the States of smaller and more modern 
to Md istitutions; consequently the range of available institu- 
; Peni tions in each State, with the exception of New South 
~ is! Wales, is comparatively limited. 
ai add There is considerable variation in the number, and, to 
{some extent, in the nature of institutions between States, 
but, in general, they can be divided into two broad 
992 classes — the old style penal institution or gaol, and the 
: Mental prison camp. In the prison camp, unlike the gaols where 
the maximum emphasis is usually placed upon security, 
cy Acjjthe conditions of discipline and restraint are greatly 
taxed, with the emphasis placed upon the reformation 
of the prisoner. The prison camps usually function on 
the “honour” principle and the selection of prisoners for 
26, 2) ssignment to prison camps is based on the estimate of the 
senior supervising officers of the manner in which the 
Luna] prisoner will react to and benefit by the open air life and 
36 ani] @eater measure of freedom.“ 


In New South Wales, with a total of 15 large institutions, 
45, pati there are about 1,750 prisoners in 6 maximum security 
prisons, the largest of which are the State Penitentiary at 
Malabar and the Paramatta, Bathurst, Maitland and 
Jaimed)| Goulburn Gaols. About 235 prisoners are housed in 
comple Minimum security institutions, consisting of three re- 
in — 


onvi 





and: 





906, ® Barry, Paton and Sawer. op. cit., p. 97. 
t, 1908 Ibid., Ch. VI. 


d “See Report on Penal Establishments, Gaols and Reformatory 
andi) mrisons (Vac.) for 1961. 











afforestation camps (Brookfield, Glen Innes, and Oberon) 
and one agricultural and dairy farm. 

In Victoria ** more than 800 of the State’s total prison 
population of slightly over 1,000 are housed in Pentridge 
for the whole or part of their sentence. There are other 
gaols at provincial centres, a prison camp at Cooriemungle, 
and a medium security training prison at Beechworth. 

In South Australia,“ most of the prisoners are housed 
either at the Yatala Labour Prison or at Adelaide Gaol — 
the two largest of the six gaols. There is also the Kyeema 
afforestation camp for male prisoners. 

In Tasmania “*, the principal goal is at Hobart, there is 
a small gaol at Launceston and a gaol farm at Hayes — 
the Kilderry Farm Gaol. 

There are seven prisons in Queensland ** — two major 
closed prisons (Brisbane and Townsville), two very small 
prisons under the control of the local police officer, and 
three state farms. 

The position in Western Australia varies from that 
existing in the other States in that less than one third of 
the total gaol population is held in the “orthodox” type of 
gaol, the largest of which is Fremantle Gaol, while the 
remainder is housed on prison farms. Of the prison 
camps, Pardelup Prison Farm is the largest, housing one- 
fifth of the total gaol population of the State. 

In all States the prisoners in closed prisons are usually 
accommodated in cell blocks, each prisoner having a cell to 
himself. The number of female prisoners in most States 
is not regarded by the governments as warranting the 
building of special institutions, but female convicts, even 
when housed in a gaol, are placed in a special division of 
the prison, and are rigorously segregated from male 
prisoners. 

In New South Wales each prisoner has a bed, but this 
is not always the case in prisons of other States, in Western 
Australia, for example, only prisoners sentenced to life 
imprisonment are given a bed, and the other prisoners 
sleep on the floor in blankets, and in Victoria, while 
“first timers” and habitual criminals are allowed beds, the 
other prisoners sleep either on the floor or on wooden bed 
boards. A better standard of accommodation is provided 
in the prison camps and in closed prisons where habitual 
offenders are incarcerated on indeterminate sentences. 

In general, the sanitary arrangements in Australian 
prisons are satisfactory. Thus in Pentridge, the main 
Victorian prison and the largest in Australia, all prisoners 
serving terms of over three months are in separate cells 
which have their own sewerage facilities. 

The only Australian State which has no classification 
system is Tasmania. In the other States the classification 
systems generally distinguish the following classes: 
convicted prisoners and those awaiting trial, previously 
convicted prisoners and first offenders, juveniles and 
adults, persons imprisoned by civil process and those 
convicted by criminal process, intractable prisoners and 
those showing prospects of eventual rehabilitation and, 


4 See Report of Gaols and Prisons (South Australia) for 1950. 
See Report of the Controller of Prisons (Tasmania) for 1951. 


*? See Report of the Comptroller General of Prisons (Queensland) 
for 1951. 


finally, habitual criminals. In Western Australia, how- 
ever, prisoners are classified into reform and non-reform 
inmates, and as first, second and third-class workers. 
The basis of classification is the relative response of the 
inmates rather than the nature of the offences. The 
general health of the prisoners in most institutions is good. 

Regular visits, are made daily in most institutions by 
medical officers and dentists, and all prisoners are required 
to undergo a medical examination upon their admission. 
Hospital facilities are provided in the gaols, but whenever 
major operations or investigations are required, prisoners 
are transferred to public hospitals for treatment.** 

In all States the emphasis in prison administration is 
on the rehabilitation of the prisoner and efforts are made 
to direct him along helpful lines. The reformative 
measures include the physical rehabilitation and the 
education of the inmates. In closed prisons the men are 
engaged in manufacturing such articles as clothing, boots 
and shoes, office furniture, tin ware, wire-netting, saddlery, 
matting and bread, all of which are used by other Govern- 
ment institutions. On the prison farms dairying, pig- 
raising, re-afforestation, timber cutting and sugar cane 
growing comprise the main activities. 

In most of the larger prisons there are schools, 
conducted by trained teachers, and also technical classes — 
covering such trades as book-binding, printing, the 
manufacture of woollen and cotton goods, sheet-metal 
work, painting, carpentry and tailoring. Prisoners are 
also encouraged to take correspondence courses with some 
reputable college and to do the practical work in the 
prison workshops. 

Books are usually supplied either from the prison library 
or by arrangement with the Public Libraries and regular 
concerts and films are arranged for the inmates. In some 
prisons radio programmes are relayed to cells. 

In many of the closed prisons sporting facilities are 
somewhat restricted because of lack of space, but where 
possible arrangements are made for the prisoners 
to participate in sports during their leisure periods. 

At all institutions chaplains of the various denomina- 
tions hold regular services, and visits by social workers 
are generally encouraged, though nowhere in Australia are 
social workers employed as an integral part of the penal 
system. 

Complaints against a prisoner for breaches of discipline 
are heard by a visiting justice who is usually a Stipendiary 
Magistrate and who may, in the case of minor offences 


4 See e.g. Prison Act (Tasmania) 1868, sec. 18. 
49 See e.g. New South Wales: The Prisons Act 1899-1944, 
part II, div. 4. Prisons Act, 1952, part IV and the Regulat- 
ions of 1952. 

Victoria: The Gaols Act and Regulations. 

South Australia: Prisons Act, 1936 secs. 46 et. seq., and Regu- 
lations, 1936 and 1949. 

Western Australia: Prisons Act, 1903-1918, secs. 38-35 and 
sec. 38. 

Tasmania: Prison Act, 1868, secs. 33-36. 
5° As to corporal punishment as a disciplinary measure, see 
sec. 6. 
5 See New South Wales: Prisons Act, 1899 (sec. 5(i)) and 
Prisons Act, 1952, secs. 6, 7, 9, 30, 39, 40. 

Victoria: Gaols Act, 1928, secs. 11, 12, 16. 





(eg. disobedience of the prison rules or idleness) impog 
solitary confinement, extend the prisoner’s sentence 


forfeit the remission of his sentence. In the case of 
aggravated offences (eg. mutiny or attempt to escape) or 
the commission of a crime, the offence is usually tried 
on indictment.*® 

The form of punishment usually imposed for breaches 
of discipline is that of solitary confinement,”° a punish. 
ment employed in all States except Queensland, where most 
breaches of discipline are met by dietary punishment. 

In all States the appointment of prison staff devolves 
upon the chief administrative officer, who is called the 
Comptroller General or Inspector-General of Penal Estab. 
lishments, and who is himself appointed by the Governor. 
in Council on the recommendation of the cabinet.** Al] 
prison officers, prisons and prisoners are under his control 
and direction. 

The recruitment of prison officers is by personal inter. 
view and appointment is subject to certain minimal 
physical and educational standards. Upon appointment 
warders are graded in accordance with the results of an 
examination as to their knowledge of their duties and 
powers, and the degree of efficiency they attain in the 
performance of their duties. Promotion depends both 
upon the warder’s grading and upon seniority. 

The remuneration of prison personnel is in all States 
determined and regulated by the Public Service Board of 
that State. Unclassified prison warders are usually 
placed in one of the lower of the categories of remunera 
tion received by permanent Government employees. Upon 
promotion there is a considerable increase in salary. The 
warders do not usually live inside the institution but are 
required to reside as near the gaol as is practicable. 

Vocational training of prison personnel is not as yet 
particularly extensive but it is being intensified, 
particularly in Victoria, where the Government has recently 
approved of four full-time scholarships for penal officers 
for the Diploma of Social Studies at Melbourne University. 
The ratio of personnel to inmates varies considerably 
according to the type of institution, as there are fewer 
warders on the prison farms than in the closed prisons, 
Overall, the ratio between inmates and officers, such term 
including officer clerks, trade instructors and the like, is 
usually somewhere in the region of one officer to 4.5 
inmates. 

In most States applications for the conditional release 
or parole of a prisoner are considered by a Parole Board,” 


South Australia: Prisons Act, 1936, secs. 7-9. 
Western Australia: Prisons Act, 19038-1918, sec. 15. 
Queensland: Prisons Act, 1890-1945. 

Tasmania: Prisons Act, 1868, sec. 3. 


52 As to release on parole see: 

New South Wales: Prisons Act, 1899-1947; 
1952 and Regulations. 

Victoria: Regulations, 1930-1931. 

South Austraha: Prisons Act, sec. 42 and Regulations under 
the Prisons Act, 852, 354, 355. 

Western Australia: Prisons Act, 1908-1918. 

Queensland: The Prisoners Parole Acts, 1937-1943 and Regu- 
lations made under the Prisons Acts, 1890-1945. 

Tasmania: Prison Act, 1868-1944 and Prison Regulations, 
1937, part XI. As to the Governor’s power to remit any 


Prisons Act, 


sentence imposed upon a convicted offender see sec. 8. 
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athough such Boards often function in an advisory 
capacity only. For example, in Victoria no prisoner can 
be released except with the approval of the Attorney- 
General who, in practice, acts on the recommendation of 
the Inspector-General. In New South Wales the Parole 
Board serves to advise the Minister of Justice, and in 
Tasmania a recommendation for the release of a prisoner 
is made by the Controller and approved by the Governor. 

The portion of the sentence which a prisoner is required 
to serve before he can be considered for parole is 
dependent upon the length of the sentence he received on 
conviction and on the number of previous convictions. 
Prisoners serving life sentences are not usually considered 
for parole until they have served a considerable part of 
heir sentence (e.g., in Queensland, 15 years). A recidivist 
vill not have as large a portion of his sentence remitted 
as will a first timer. It is unusual for prisoners serving 
short sentences to be released on parole and, in general, 
aprisoner is not eligible for parole if he has been returned 
to prison for breaking the conditions of his parole or in 
respect of any period by which his sentence has been 
attended for the commission of a gaol offence.** Release 
m parole is granted upon the basis of the prisoner’s 
enduct and industry while in gaol, and all States have 
ascale of remissions for good conduct.** Such scales vary 
ymewhat between the States, but the Queensland scale 
is rather typical, a first offender may have one quarter 
of his sentence remitted for good conduct, a second 
offender one-fifth, and a recidivist one-sixth.” 

When a prisoner has completed the portion of his 
yntence required to be served in prison he is often 
rleased unconditionally. Usually a prisoner, if so 
released, is placed on parole for a definite period, and if 
he violates the parole, he is returned to prison to complete 
the unexpired portion of his sentence. 

The responsibility for the after-care of prisoners is 
usually assumed by a Prisoner’s Aid Society or some other 


® See e.g. Regulation 72 of the Tasmanian Prison Regulations, 


“Ei.g. Regulation 236 of the regulations made under the 
Queensland Prisons Act, 1890-1945. 

% Cf. the Tasmanian Scale (Regulation 71 of the Prison 
Regulations 1937) which, where the sentence is less than 3 years, 
sin identical terms. 


* Although compare the Crime Act (New South Wales) sec. 
43 providing for tickets of leave. 

"See United Nations Publication Probation and Related 
Measures (1951) E/CN.5/230. 

8 The statutes referred to are as follows: Queensland: 
(Act No. 14); Victoria: 1887 (Act No. 951); 
Wales: 1894 (57 Vic. No. 23); South Australia: 
Vic. No. 401); Western Australia: 1892 (Act No. 6); Tas- 
mania: 1898 (62 Vic. No. 20). For an analysis of the contents 
of these enactments see N. 8. Timascheff, One Hundred Years 
of Probation, 1941, Part 1, pp. 87-42. 


See New South Wales: Crimes Act, 1900 and the First 
Offenders (Women) Act, 1919. Queensland: Criminal Code 
Acts, 1899-1945, secs. 19 and 656, and the Vagrant Gaming 
and other Offences Acts, 1981-1949, sec. 7 (conditional suspens- 
ion of punishment in cases of obscene or indecent language). 
South Australia: Offenders Probation Act, 1913-1945 and the 
Regulations of 1914, 1946, and 1952. Western Australia: 
Criminal Code Act, 1918-1945. Tasmania: Probation of 
Offenders Act, 1984. Victoria: Orimes Act, 1928. 


® See e.g., Crimes Act (New South Wales), secs. 441, 556A 
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equivalent voluntary service, which supplies discharged 
prisoners with extra clothes and assists them to find 
accommodation and employment. These organizations are 
private services, often administered by churches, and 
staffed largely by voluntary workers. They are, however, 
sometimes allotted Government subsidies and the Common- 
wealth Employment Service co-operates with them in 
finding suitable employment for the discharged inmate. 


V. Probation and suspended sentences *’ 


Legislation dealing with the conditional release of 
offenders on their own recognizances was enacted in all 
the Australian States during the 15 years preceding the 
establishment of the Commonwealth of Australia in 1901." 
In every case the legislation was primarily designed to 
apply to first offenders, and supervision, where provision 
was made for it at all, was rudimentary and exercised by 
the police. 

These early conditional release statutes have been 
revised and consolidated and now in each State there is 
provision for the release on probation of adult offenders.” 
As regards the legal device used for the suspension of 
punishment, virtually the same procedure is followed in 
all the States —the courts, at their discretion, permit 
offenders in specified categories to go free on their own 
recognizances to be of good behaviour for a specified 
period. In the majority of States conditional release 
with supervision is still restricted by statute to first 
offenders,*’ and in several States restrictions are also 
imposed according to the nature and severity of the 
suspended sentence, or according to the nature of the 
offence. 

Most States have specific statutory provisions for super- 
vision as a condition of the recognizance which the 
offender is required to enter into, and a majority of the 
statutes under consideration similarly authorize the official 
appointment of probation officers.™ 


and 558; Justices Procedure Act (Tasmania), secs. 183-145. 
In South Australia there is in general no power to inflict a 
conditional sentence, but for practical purposes the same result 
is achieved, e.g., by the Offenders Probation Act. Persons 
may also be released after conviction, on bond, under the 
common law. 

61 Crimes Act (New South Wales), secs. 558-562; Crimes 
Act (Victoria), sec. 532(1); The Criminal Code (Queensland), 
sec. 656; The Criminal Code (Western Australia), sec. 669. 
It should be noted that Victorian courts under their inherent 
powers also release offenders other than first offenders on their 
own recognizances, sometimes including a requirement that the 
— shall place himself under the supervision of a probation 
officer. 

* Crimes Act (New South Wales), sec. 558; The Criminal 
Code (Queensland), sec. 656; Crimes Act (Victoria), sec. 532(1); 
Probation of Offenders Act (Tasmania), 1924, sec. 3(2). 

88 Crimes Amendment Act (New South Wales), 1924, sec. 
28 (a); Crimes Act (Victoria), sec. 534(c); The Criminal "Code 
(Queensland), sec. 656; The Offenders Probation Act (South 
Australia), 1918, sec. 5; The Probation of Offenders Act 
(Tasmania), 1934, sec. 4(1). A case on the method of 
for a breach of a recognizance is R. v. McGregor, A Ar teslend 
Reports, Vol. 2, 1945, p. 180. 

*4 Crimes (Amendment) Act (New South Wales), 1924, 
sec. 28(c); Crimes Act (Victoria), sec. 536; Criminal Law 
Amendment Act (Queensland), 1945, sec. 17(1) (in the case of 
sexual offences); the Offenders Probation Act (South Australia) 
sec. 6; the Probation of Offenders Act (Tasmania), sec. 7(1). 








Generally speaking, adult probation in Australia has not 
developed into an official, full-time, professional service, 
and considerable reliance is placed on the services of 
individual volunteers and the salaried agents of voluntary 
organizations. Full-time salaried probation officers have, 
however, been appointed in Tasmania and an Adult 
Probation Service, a governmental body under the 
administration of the Attorney-General, was established in 
New South Wales in July, 1951. The New South Wales 
service is staffed by trained officers whose functions 
include the making of a pre-sentence report and the super- 
vision of persons released on probation. Although this 
service has proved successful its operations are, at present, 
confined to the Quarter Sessions jurisdiction and it is for 
the most part concerned merely with first offenders, and 
adults up to 30 years of age, whether they have a previous 
criminal record or not. 


VI. Fines ® 


In the States which have not yet codified their criminal 
law, fines may be imposed for offences under statute law 
and may also be imposed for common law misdemeanours, 
and at Common Law there is power to order imprisonment 
until a fine imposed for a misdemeanour is paid. Fines 
as penalties are, broadly speaking, a characteristic of 
summary and not of indictable convictions, and it is in 
the magistrates’ courts that they are usually imposed. 

Generally the maximum, and sometimes the minimum, 
amount of the fine is fixed by statute and varies propor- 
tionately to the gravity of the offence. In such cases the 
fine actually imposed upon any offender is a matter 
concerning which the tribunal is free to exercise its 
discretion — a discretion limited only by the maximum, 
or minimum, amount imposed by the relevant section. 
For some offences a fine of a fixed amount is prescribed, 
but there are provisions enabling the tribunal to reduce 


% New South Wales: Justices Act, 1902-1951 and Regulations. 
Fines and Forfeited Recognizances Recovery Act, 1902; Fines 
and Penalties Act, 1901-1933; Justices (Fees) Act, 1904; 
Crimes Act, 1900; Police Offences Act, 1901-1936. Victoria: 
Crimes Act. 1928; Justices Act, 1928-1948; Police Offences 
Act, 1928-1946. South Australia: Justices Act, 1921-1936; 
Criminal Law Consolidation Act, 1935 (as amended by the 
Criminal Law Consolidation Act Amendment Act, 1940). 
Western Australia: Criminal Code, 1913 (No. 28); Justices 
Act, 1936; Police Act. Tasmania: The Criminal Code Act, 
1924; Justices Procedure Act, 1919. Queensland: The 
Criminal Code 1899; Justices Act, 1886-1949. 

6 McKinnon v. R., Commonwealth Law Reports, Vol. 40, 
1927, p. 217. Cf. sec. 19(5) of the Western Australian Criminal 
Code which provides that a person sentenced to conviction on 
indictment to pay a fine may be sentenced to be imprisoned 
until the fine is paid. 

% E.g., New South Wales Crimes Act, secs 442, 558; Queens- 
land Criminal Code, sec. 19(4), Justices Act, 1886-1949, sec. 173; 
South Australia Justices Act, secs. 74,75. Section 75(5) deals 
with the reduction of the amount in the case of first offenders. 
Tasmania: Penalties Remission Act, 1934. 

% F.g., Western Australia: Criminal Code, sec. 672; 
Queensland Criminal Code, sec. 658, and see sec. 25 of the Acts 
shortening Act of 1867 (as to fines imposed by Justices see the 
Justices Act of 1886 (Queensland), secs. 161-178). 

® E.g., Queensland: Justices Act, sec. 164 and see sec. 177 


such statutorily imposed amounts. S, 389 (3) of 
the Tasmanian Criminal Code Act, 1924, provides that; 
“Subject to the provisions of the Code or of any statute, 
and except where otherwise expressly provided, the punish. 
ment for any crime shall be by imprisonment for twenty. 
one years or by fine, or by both such punishments, and 
shall be such as the judge of the court of trial shall think 
fit in the circumstances of each particular case.” 

In the case of a summary conviction the amount of the 
fine is in some States dependent upon the value of the 
property which has been “taken, killed or destroyed.” ® 

The fine may be paid either in a lump sum or, if the 
Court so orders, by instalments, and the justices ar 
empowered to allow time for payment and to direct that 
security be given for the whole amount or for any instal. 
ment. The justices can also direct the time and place of 
payment and to whom the fine is to be paid — usually 
the Clerk of the Court.” 

Usually though there are statutory exceptions the order 
imposing the fine also contains a default order for 
imprisonment in default of payment.” In such cases a 
warrant of commitment is issued if payment is not made 
according to the terms of the order.” Many statutes also 
provide for levy and distress, in which case a warrant of 
execution against goods and chattels is issued and in the 
event that this is of no avail, a warrant of commitment is 
issued. ** The length of the term of imprisonment is 
usually laid down in a scale which specifies the period 
considered appropriate for the fine in respect of which 
default has been made.” 

If the offender, after having been imprisoned, pays a 
portion of the penalty, there is generally provision for a 
reduction of the term of imprisonment to be served." 
And where part of the fine has been paid before commit 
ment, the imprisonment is to be only for a period applic 
able to the unpaid balance. Upon payment of the fine in 
full the offender is discharged.”* 


(remission of any penalty by the Governor in Council); New 
South Wales: Justices Act, sec. 83(1); South Australis 
Justices Act, sec. 76(1) and see sec. 83(1); Tasmanian Justice 
Procedure Act, sec. 115A (provision for Justice allowing 4 
reasonable time to pay). See also secs. 115B-115F, 116-131. 

7 E.g., New South Wales: Justices Act, sec. 83(3) Tasmanian 
Justices Procedure Act, sec. 107. 

71 E.g., Justices Act (South Australia), secs. 84-86; sec. 87- 
93(a). Western Australia Criminal Code (Amendment) A¢t, 
1918, sec. 29 (inserting sec. 682-A in the code). 

7% E.g., Justices Act (South Australia), sec. 85. 

73 E.g., Justices Procedure Act (Tasmania), sec. 117; Justices 
Act, 1902 (New South Wales), secs. 82(2), 87-89; Queensland: 
Justices Act, sec. 161-172. Note that the recovery of a fine 
by means of levy and distress (except in the case of a conviction 
or order against a body corporate) has been abolished in New 
South Wales: Justices Act, 1902, sec. 82(1). 

4 E.g., Criminal Law Consolidation Act (South Australia), 
sec. 800; Justices Act (South Australia), sec. 81; Justice 
Procedure Act (Tasmania), sec. 129. 

% i.g., Justices Procedure Act (Tasmania), secs. 121, 122; 
Justices Act (South Australia), sec. 94; Justices Act (New 
South Wales), sec. 90(1), 94(1). 

6 E.g., Justices Act (New South Wales), sec. 94(1); Justices 
Act (South Australia), sec. 96; Justices Procedure Act (Tas 
mania), sec. 122. 
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In some measure analagous to the imposition of fines 
are the various provisions empowering orders to be made 
for the payment of compensation by the offender, for the 
restitution of the property he has stolen, and for his 
condemnation in costs."* 


VII. Other penalties and measures 
1) DEATH PENALTY 


Although the death penalty is in most States prescribed 
for a number of offences,"® the practice in all States, 
except Queensland where capital punishment was abolished 
in 1922,” is that it is only carried out where the conviction 
is for murder. In Victoria, the only capital offences are 
murder and treason; certain crimes such as rape, gross 
sexual offences, acts done with intent to commit murder 
and some others for which the death penalty could 
previously have been imposed, ceased to be capital offences 
with the passing of the Crimes Act, 1949. Thus legislative 
action was taken because in practice the death penalty was 
not carried out except where the conviction was for 
murder. Even where the accused is found guilty of 
murder and sentence of death is pronounced, it is not 
always carried into effect for a major political party, the 
Labour Party, is opposed to the infliction of capital 
punishment and therefore it is unusual for such sentence 
to be carried out when a Labour Government is in office. 

In all States which inflict the death penalty the method 
of execution is by hanging, usually carried out within the 
walls or enclosed yard of the prison.*° In Tasmania, no 
execution took place between 1922 and 1946 — in that 
year one execution took place. In New South Wales, no 
capital sentence has been executed since August, 1939. 
In Victoria, the decision as to whether capital sentence 
shall be carried out rests with the Governor-in-Council, 
and there have been a number of executions during the 
last 10 years; in 1952 a woman and two men were hanged 
for the murder of aman. In South Australia and Western 
Australia, there are no legal prohibitions to the carrying 
out of the death sentence. There was an execution in 


 E.g., Criminal Law Consolidations Act (South Australia), 
sec. 201, 299; Justices Act (South Australia), sec. 180; 
(riminal Code (Western Australia), secs. 717, 719; Crimes 
Act (Victoria), secs. 471-474, 571-572; Crimes Act (New 
South Wales), secs. 487, 488, 457; Criminal Appeal Act (New 
South Wales), 1912; Criminal Code (Tasmania), secs. 424, 
495, 444, 

% E.g., in New South Wales for murder (Crimes Act, sec. 19), 
rape (sec. 63), setting fire to a vessel any person being therein 
(sec. 235), etc. 

%” By the Criminal Code Amendment Act of 1922, secs. 2 and 8. 

Of interest are the following figures provided by the Queens- 
land Government Statistician: 


Murders and Attempted Murders per 100,000 population. 


1908-1907 ............. 3.6 per year 
1908-1912 ............. | eae 
tae | | Gaerne ear al 
SHRINE oie’ feirs wins BB, yy 
Capital Punishment Abolished 

Rvick eae dagen RG 4. % 
1924-1929 ............. Rs we 
1929-1984 ....0.....005 ty gee 
1984-1989 ............. 1.0 


November, 1946, in South Australia, but there have not 
been any in Western Australia for some years. Through- 
out the Australian States, other than it is the 
duty of the Executive to fix the time and place for the 
hanging of any prisoner so sentenced, and thus the 
Executive, which is the Cabinet down from the party 
holding political control of the State Parliament comes 
to exercise complete control over whether and on what 
occasions this sentence shall be carried into effect. The 
average annual number of executions in Australia has 
shown a steady decrease from 1861 to the present day 
despite the. great increase in population over the same 


period 
2) CoRPORAL PUNISHMENT 


In all States there is legislation enabling the imposition 
of corporal punishment as part of sentence. Such punish- 
ment usually takes the form of whipping for offences of 
violence. The pillory is no longer used in Australia.** 

In Victoria,** where corporal punishment is occasionally 
ordered and carried out as part of the sentence, whether 
such sentence will be carried out is determined by the 
Attorney-General after reports have been received from 
the Government medical officer and the Inspector-General 
as to the man’s physical and mental fitness to undergo the 
punishment. 

In New South Wales,® corporal punishment, although 
not abolished, has not been carried out since April, 1905. 
In Tasmania, corporal punishment has not been ordered 
as part of sentence within the memory of any gaol officer 
now serving, although provision for such punishment still 
remains on the Statute Book.™ 

In New South Wales, Victoria and Tasmania, corporal 
punishment is not used as a punishment for breaches of 
prison discipline, and in Western Australia, although the 
power exists to order corporal punishment, it is never 
inflected. In Queensland, the power exists, but it is 
hardly ever necessary to use it. In South Australia, 
after enquiry on oath before two justices, corporal punish- 
ment may be ordered for breach of prison discipline, but 


1989-1944 ..........00. 1.2 per year 
1944-1949 ............. he 

80 See e.g., New South Wales: Crimes Act, secs. 430, 481, 
448-452. South Australia: Criminal Law Consolidation Act, 
secs. 801-807. Victoria: Crimes Act, secs. 508, 549-558. 
Tasmania: Criminal Code Act, sec. 389. Western Australia: 
Criminal Code, secs. 18, 657, 658, 678, 679. 

81 See e.g., Crimes Act (Victoria), sec. 558; Criminal Law 
Consolidation Act (South Australia), sec. 309. 

8% See Crimes Act, secs 510 (whipping); sec. 511 (irons); and 
sec. 557. 

8 See Crimes Act, secs 484-436, 455, 456, and secs 482-492 
— punishable summarily in certain cases by whipping). 

also, South Australia Criminal Law Consolidation Act, 
secs. 18, 25, 48, 50, 51, 56, 69, 172, 255, 267, 269; (see also the 
Amending Act of 1940), Prisons Act, 1936, sec. 51. 

Western Australia: Criminal Code, secs. 18, 206, 659, 670, 
680. 

Queensland: Criminal Code Amendment Act, secs. 195), 
655, 666, 671. Under seo. 19 of the Criminal Code 
it cannot be imposed with a sentence of more than two years 
imprisonment, 

8 See The Criminal Code, sec. 389 (6). 








in practice it is extremely rare to resort to it. In Victoria, 
the greatest number of blows administered in late years is 
15, 6 to 10 blows being the more usual. The cat-o’-nine 
tails is used for floggings and the birch, consisting of a 
bundle of willow wands soaked in water, for birching.® 


3) COMPULSORY WORK WITHOUT DETENTION 


In none of the Australian States is there any provision 
for the imposition of compulsory work without detention 
upon a person convicted of a criminal offence. 


4) POLICE SURVEILLANCE 


Some States have legislation authorizing police surveil- 
lance of a convicted offender for some specified period 
after the expiration of his sentence.** The maximum 
length of such period of supervision is, for the most part, 
fixed by statute (e.g., in South Australia, a period of 
7 years, and in Western Australia, a period of 2 years), 
but within the maximum the Court usually has a discretion; 
indeed whether or not such surveillance will be imposed 
at all is a matter which lies within the discretion of the 
Court. 

In Queensland, there is no particular legislation for 
police surveillance, but the provisions of S. 4 (i) (v) of the 
Vagrants, Gaming and Others Offences Act, 1931-49, 
allow a measure of control over persons consorting with 
convicted criminals. 

The provisions for surveillance are usually applicable 
only to a person who has been previously convicted for 
a serious crime and operate in addition to and after the 
expiration of any other punishment which may be imposed. 

Persons subject to such surveillance are required to 
notify the police of their place of residence, and any 
subsequent change of address. 

In addition to, but distinct from, the above provisions 
an offender who has been released on bond or on license 
is commonly required to undergo a period of surveillance 
as one of the conditions of his release. 


85 See generally Barry, Paton and Sawer, op. cit., pp. 100-101, 
but the date of publication, 1948, should be borne in mind, 


% E.g., Criminal Code (Western Australia), sec. 660; Cri- 
minal Law Consolidation Act (South Australia), secs. 315, 816. 


8 E.g., New South Wales: Crimes Act, sec. 465; Victoria: 
Crimes Act, sec. 569; Western Australia: Criminal Code, 
sec. 683; South Australia: Criminal Law Consolidation Act, 
sec. 295; Queensland: Escheat (Procedure and Amendment) 
Act, 1891, sec. 12 (except in the case of forfeiture consequent 
upon outlawry). 


88 See e.g., New South Wales: Crimes Act, sec. 466. South 
Australia: Constitution Act, secs. 22 and 838. See also, 
secs 17, 31; Electoral Act, sec. 41. Queensland: The Elect- 
ions Act (1915), sec. 11; The Jury Act (1929), sec. 7(b); 
- also the Commonwealth Constitution Act, secs. 44(ii) and 

5(i). 


 E.g., New South Wales: Crimes Act, sec. 466; Victoria: 
Crimes Act, sec. 570; South Australia: Criminal Law Con- 
solidation Act, sec. 296; Tasmania: Criminal Code Act, 


sec. 426. The type of vocation from whose ranks a convicted 
rson may be barred from entry is well illustrated by the 
ollowing Queensland Acts which contain such disqualification 


5) ACCESSORY MEASURES 


In Australia, attainder and forfeiture are no longer th 
consequence of a conviction for a criminal offence and jy 
most States they have been abolished by statute.‘ 

Generally the consequence of a conviction is that the 
convicted person is disqualified from jury service and js 
rendered incapable of voting while undergoing punish. 
ment.*® Conviction of an offence is also frequently made 
a ground for disqualification from exercising a particula 
office or profession, particularly in the case of profession 
or of offices of a “public nature”.®® As a general rule, 
felon who has served his sentence is in the same Position 
as a felon who has received a pardon.” 

A convict while undergoing punishment is generally 
incapable of suing for or alienating property.”* 

Provision is also made for the appointment of a curator 
or administrator of the convict’s property. Such officer js 
empowered to make compensation for loss of property o 
other injury occasioned by acts of the convict, pay the 
convict’s debts and liabilities and otherwise administer his 
property, other than property held by him on trust. Th 
curator must act in good faith, but, subject to this require 
ment, he usually has an absolute discretionary power which 
cannot be questioned.*? The convict’s property is to be 
preserved for him and reverts to him on completion of his 
sentence or upon pardon, or, on his death, to his personal 
representative.”* 


VIII. Penal register and restoration to full civic 
status 


There is no equivalent in Australia to the Penal Register 
(casier judiciaire) as known in some other countries. The 
legal status of a convict undergoing sentence is curtailed,” 
but on release full civic status is restored. On the other 
hand, the rules of professional associations may clos 
certains professions to the discharged prisoner, and it is 
unusual for employment in the Commonwealth or Stat 
civil services to be available. 


provisions: The Medical Act (1925), The Dental Act (1902), 
The Nurses and Masseurs Registration Act (1928), The Pharmacy 
Act (1917), The Veterinary Surgeons Act (1936), The Profe- 
sional Engineers Act (1929), The Land Surveyors Act (1908), 
The Queensland Law Society Amendment Act (1930), Th 
Public Service Act (1922), The Legislative Assembly Act (1867), 


% See 9 Geo. 4 c, 32. sec. 83. Hay v. Justices of the Towe 


Division, Queens Bench Division, Vol. 24, 1890, p. 561; Inn 
Hay, Victorian Law Reports, 1922, p. 186. 
1 E.g., Criminal Code Act (Tasmania), sec. 437; Criminal 


Law Consolidation Act (South Australia), sec. 330. 
% See Carr v. Anderson, (1908) 1 Ch. 90 (1908) 2 Ch. 279. 


% See Crimes Act (Victoria), secs. 576, 585; Crimes Act 
(New South Wales), sec. 469. Criminal Law Consolidation 
Act (South Australia), secs. 331-346; Criminal Code Ad 
Code( Western Australia), sec. 684; and see Mitchell v. Me 
Dougal. Victorian Law Reports, Vol. 9, 1888, Eq. 18; Vol. 11, 
p. 487. 


% E.g., by the Commonwealth Constitution, sec. 44(ii) any 
person under sentence for a serious offence cannot be choset 
as a Senator or Member of the House of Representatives. Su 
examples could easily be multiplied. 
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Where by statute or regulation it is laid down that “No 
person convicted of felony shall be capable . . .” of holding 
a particular position, a person who has been convicted of 
felony and has served his sentence is not barred by such 
rule. Such clauses relate only to the person’s status at 
the material time and an offence which he has purged by 
imprisonment does not bring him within the prohibition.” 
And a fortiori a conviction for which the prisoner has 
received a pardon will not disqualify him.” 

The police forces in all States keep registers of known 
and suspected criminals, but this information is con- 
fidential and directed to detection rather than to the 
treatment of discharged offenders. Bureaux of Finger- 
prints are maintained at each State police headquarters and, 
in particular in New South Wales, a record is kept of the 
fingerprints of all persons arrested in Australia for certain 
more serious crimes. 


IX. Executive pardon 


There is not in Australia any judicial power to pardon, 
although wide discretionary powers as to sentence enable 
a judge to waive punishment where he thinks this 
appropriate.”” 

A general power to pardon lies in the Executive which 
usually exercises it on the recommendation of the Attorney- 
General. The power is derived from the Imperial Statutes 
and Orders establishing the Australian Colonies, as the 
States were called before the establishment of the Common- 
wealth.”® 

The Executive may exercise its power to pardon in 
either of two ways. It may simply remit the remaining 
portion of the prisoner’s sentence (as is sometimes done, 
for example, in the case of an old or sick prisoner). In 
this case the released person remains a person who has 
been convicted, and he will be barred by any rule imposing 
a permanent disqualification upon persons convicted of 
that crime.®® He will not be barred, however, by any 
disqualification which is effective only while the prisoner 
is serving his term of imprisonment. 

Alternatively, the Executive may, if it thinks fit, grant 
a Royal Pardon under the Sign-manual of the Great Seal. 
This not only releases the prisoner from custody, but has 
the effect of exponging the conviction. The former prisoner 
is no longer a person who has been convicted of his crime, 
and none of the disqualifications which usually follow 
such a conviction will apply to him.” This power is 
exercised rarely and only in unusual circumstances.’” 


% See the decision of J. Cussen in In re Hay, Victorian Law 
Reports, 1922, p. 186. 

* Hay v. Justices of the Tower Division of London, Queens 
Bench Division, Vol. 24, 1890, p. 561. 


” F.g., in Victoria, the permissible sentence for manslaughter 
ranges from a fine to imprisonment for fifteen years; or the 
judge may suspend the sentence on a good behaviour bond 

m the prisoner. Crimes Act, sec. 5. In Tasmania, in all 
crimes save those specifically punishable by death, the judge 
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has a discretion ranging from a fine to 21 years imprisonment. 
See Barry, Paton and Sawer, op. cit., p. 18. 

% E.g., South Australia, Instructions to the Governor. South 
Australian Statutes, Vol. 8, p. 889. Queensland: Clause VII. 
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X. Current developments and prospects 


In the two most populous States of Australia — New 
South Wales and Victoria — there are at present compre- 
hensive plans for the modification of their penal systems. 
In New South Wales, the Prisons Act, 1952, providing for 
the more extensive classification of prisons and a greater 
emphasis on re-training and re-education, and the recent 
introduction of an adult professional probation system, 
both for purposes of treatment and pre-sentence reports 
to the courts, constitute a considerable step towards the 
modernization of the whole adult penal system. It is too 
soon to judge with confidence the effectiveness of the 
administration of these provisions, but the indications to 
date are favourable. 


In Victoria, though it has not reached the Statute Book, 
a detailed plan has been advanced by the Inspector-General 
of Penal Establishments." It proposes the establishment 
of an adult professional probation service, the extension of 
facilities for medical, psychological and social pre-sentence 
reports, the reshaping of the parole system, wider 
classification within the penal system, greater stress on a 
treatment programme within prisons, and the general 
improvement of existing institutions. 


The present methods of treating adult offenders in Austra- 
lia, show, generally speaking, that Australia has lagged 
well behind England, on whose practices she has modelled 
her several penal systems. Perhaps only in the wider use 
of prison farms and similar minimum security agricultural, 
reafforestation and land reclamation camps, have the 
Australian penal systems revealed any imaginative 
planning. Captain Alexander Maconochie in 1840 was 
the first to apply in Norfolk Island the “reformatory” idea 
to adult offenders, but Australia has not continued to 
develop this aspect of her social organization and has 
failed to apply to penology knowledge gained from the 
social sciences. For a variety of reasons, historical, 
political and social, the treatment accorded prisoners is not 
regarded as an important or challenging social or political 
problem in Australia. In Victoria and New South Wales, 
however, there are signs of a more general appreciation 
of the need for better penal methods, and it is likely that 
there will be genuine endeavours to improve the whole 
of the penal administration. The approach of State 
Governments to penal problems is affected largely by 
financial considerations, and a time of rising costs is not 
politically auspicious for any widespread reorganization. 


Letters Patent; Clause VIII, Royal Instructions; Statutes, 
Vol. 2, pp. 592, 599. 


%® Hay v. Justices of the Tower Division of London, supra. 


100 During World War II a convict in the Darwin Gaol received 
such a pardon for heroic behaviour during the bombing of Darwin 
by the Japanese. Darwin is in the Northern Territory, which 
is a territory of the Commonwealth, and in respect of it the 
Commonwealth has full criminal jurisdiction. 


101 Report of the Inspector-General of Penal Establishments on 

in Penal Science in the United Kingdom, Europe 
and the United States of America; together with Recommendations 
relating to Victorian Penal Administration. 1951-1952, No. 25. 
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I. Detention pending trial 


In Venezuela, there are two types of detention prior to 
trial, police detention and judicial detention. In the first 
case, a person suspected of committing a punishable act 
is detained by the police (officers of the State, municipal 
or national security police) while steps are taken, as part 
of the preliminary investigation, to assemble evidence on 
the basis of which the judge can issue an order for 
detention or committal for trial. Detention of this kind, 
which can properly be called detention pending trial, takes 
place before a judicial order is issued and is wholly 
administrative in character. Suspects can be detained in 
this way by police and national security officers. 

No person may be detained without an order issued by 
the competent judicial authority. The officers mentioned 
may, however, detain an offender without first obtaining 
a judicial order when he is found flagrante delicto. The 
police authorities referred to are empowered to keep 
persons under detention while the necessary investigations 
are being made (National Security Act). Under article 72 
of the Venezuelan Code of Criminal Procedure, the 
following officials are empowered to issue orders for 
detention : 

(1) Judges of first instance in the criminal courts; 

(2) Other judges of lower courts; 

(3) Examining magistrates appointed as such by the 
States and the Federal District (the judicial system has 
been placed on a national basis and such appointments are 
now made by the Ministry of Justice) ; 

(4) The other authorities or officials designated by law. 

Such examining officials, whether judicial or police, 
may issue an order for detention “whenever it is found 


1 Manuscript received in June 1952. The present text is a 
translation from the Spanish. 
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and shall issue a warrant for his arrest. In the casesfwonfirme 
referred to in article 69 of the Criminal Code (children (c) Ai 
under 12 years of age who may not be charged withthe stati 


Procedure, article 182.) 


DURATION OF DETENTION PENDING TRIAL 


The law expressly provides that no person may bejind rap 
detained unless the requirements set forth above have been} Perso: 


delicto (Code of Criminal Procedure, article 183). In theflpwer cc 
latter case, the detained person cannot be held in custodyfis pendi 
if the detention is not expressly confirmed by an order off Bail 1 
the examining magistrate within forty-eight hours after the}; : 
detained person is placed at his disposal. quired 

After an order for detention has been issued, thefause, o 
detained person can be released only if the order ib] In nm 
revoked by the higher authority to which it is submitted|itempte 
for review or appeal, or if it is found when the charge is 
drawn up that the act is not punishable by a corporal 
penalty. In the case of criminal proceedings instituted by} The t 
a private party, the accused is released if the proceedings$police d 
are suspended on the grounds of the incapacity of the 
accuser. 


® Venezuelan national correspondent of the Department of 
Social Affairs of the United Nations in the field of the prevention 
of crime and the treatment of offenders. 








He may be taken into custody again only if the criminal 
proceedings are re-opened and a further order for deten- 
ion is issued. 

If a corporal penalty or penalty of deprivation of liberty 
js not annexed to the offence with which the accused is 
charged, “the examining official shall merely issue an 
wder declaring that the accused is liable to trial and order 
jim to appear to make a preliminary statement within 
wenty-four hours of his having been summoned, plus time 
lowed for distance calculated at the rate of thirty kilo- 
metres a day”. (Code of Criminal Procedure, article 
192). 


RELEASE ON BAIL 


The Code of Criminal Procedure lays down the cases in 
yhich the judge may release the accused on bail. 
The accused may be admitted to bail in the following 





cases : 

(a) After the charges have been heard and answered by 
ihe accused, if he is not charged with an offence rendering 
him liable to a penalty of rigorous imprisonment or a 
naximum penalty of imprisonment or arrest for more than 
wo years, until such time as the court trying the case 

sentence ; 

(b) After the suspension of proceedings has been 

f notfmdered at any stage on grounds other than the incapacity 
| thatlof the accuser in proceedings instituted by a private party, 

“The jor after the discontinuance of proceedings has been ordered 
cusedi@r the accused has been found not guilty, pending 

caséJionfirmation or reversal by the higher court; 

ildren} (c) After the accused has been found guilty if, after 

withihe statutory allowance has been made for time spent 
tionallmder detention pending trial, it is found that the offender 
diciallas served the penalty imposed. 
yecific] The law provides that the following may not be admitted 
| shallfip bail: 
minal} 1, Persons awaiting or undergoing trial for the offence 
of wounding if it is not shown that the wounded person 
is completely cured of his injuries when the application 
for bail is made; 
2. Persons awaiting or undergoing trial for homicide 
ay bed rape. 
> been Persons in the two categories mentioned may only be 
grant idmitted to bail after they have twice been acquitted in 
In thefbwer courts and an appeal to the court of final instance 
istodyfis pending, until the appeal is decided. 
der off Bail may be withdrawn if the person admitted to bail 
er thes found to be absent from the place in which he was 
required to reside, if he fails to appear without good 
1, thefause, or if he commits a further punishable act. 
ler 8] In no case is bail granted to a prisoner who has 
mitted ittempted to escape during the course of the proceedings. 
nal REGIME OF DETENTION PENDING TRIAL 
ted by] The term detention pending trial is properly applied to 
edingspolice detention. The judicial stage of detention during 
of thelwhich the liability of the accused is decided begins after an 
oder for detention has been issued by the examining 
a magistrate or official. 
sata In this paper we must deal with judicial stage of 
detention pending trial since, under the Venezuelan system 





of judicial procedure, until this stage starts, a person 
undergoing police detention has no procedural standing 
of any kind and cannot exercise the rights accorded to him 
by law with regard to the appointment of defending counsel 
to assist him in his preliminary statement and in every 
phase of this first stage of the trial, until the indictment 
is drawn up, which is when the question of liability arises. 

Police detention takes place in the police station. After 
an order for detention has been issued, the person against 
whom it is issued must be taken to the local gaol, on the 
order of the competent judicial authority. 

Persons undergoing judicial detention pending trial, i.e., 
imprisonment while the case is being decided, are detai 
in local gaols. In each State of the Union and in the 
Federal District (Caracas) there is a regional gaol for 
persons undergoing detention pending trial and for 
prisoners sentenced to imprisonment for not more than 
one year. 

Prior to the National Constitution of 1947, justice was 
administered by the State Courts, and the penitentiary 
system was governed by State organic acts and by the Act 
on the National Penitentiary Régime, which applied only 
to prisoners serving sentences. 

The 1947 Constitution placed the administration of 
justice on a national basis by providing that all matters 
connected with justice came within “federal jurisdiction”. 

The Ministry of Justice was set up under Decree No. 40 
of 30 December 1950 to assume the responsibilities for 
the administration of justice and the prison and 
penitentiary system previously exercised by the Directorate 
of Justice of the Ministry of Internal Affairs. 

Most of the existing State gaols are old buildings, un- 
suitable for the employment of modern methods of 
preventive treatment. Since the only sentences which can 
be served in these gaols are sentences of imprisonment for 
less than one year, which are only rarely imposed or are 
not executed because the offender has served the time 
when sentence is passed, there is no separation of untried 
prisoners and convicted offenders. 

The Ministry of Justice, through the Directorate of 
Prisons, has drafted regulations for local gaols, but the 
regulations are not yet in force. 

The existing regulations make full provision for untried 
prisoners to receive visits from relatives. Untried 
prisoners have facilities for communicating with their legal 
advisers and generally during the period of detention can, 
if they wish, engage in work in accordance with their 
qualifications and interests. Nearly all the gaols in the 
twenty States and the Federal District gaol are equipped 
with workshops. 


ALLOWANCE FOR DETENTION PENDING TRIAL 


The rules governing the allowance to be made for 
detention pending trial are laid down in the Penal Code 
in the chapter on the application of penalties. 

Under the Penal Code in force (1926), “in the case of 
sentences of rigorous imprisonment, the period of detention 
in excess of five months shall be deducted from the term 
imposed at the rate of one day detention for one day or 
rigorous imprisonment. In other cases, the period of 
detention shall be deducted from the term imposed at the 





rate of one day of detention for one of imprisonment; one 
for two days of arrest; one for three days of detention 
in a penal colony; one for four days of local banishment 
or expulsion from the territory of the Republic; and in the 
case of fines one day for every 15 bolivares” (article 30). 

Under Venezuelan law, judges are required to make 
allowance for the period of detention pending trial. A 
person sentenced to a penalty of deprivation of liberty 
loses five months, in the sense that they are not included 
in the term imposed; thus, in all cases, judicial detention 
is in effect limited to six months. 


COMPENSATION FOR UNJUSTIFIED DETENTION 


Venezuelan law contains no special provisions regarding 
the compensation of persons subjected to unlawful or 
unjustified detention. This situation is covered by the 
general rule regarding illicit actions contained in the Civil 
Code: “Any person who wilfully or by negligence or reck- 
lessness causes damage to any other person is required to 
repair it.” (Civil Code, article 1185). 

The provisions of the Penal Code regarding arbitrary 
acts of public officials also apply in such cases and since 
all criminal proceedings provide grounds for civil 
proceedings for reparation or compensation, as provided 
in the Civil Code, any official who unlawfully detains any 
person can be prosecuted by the injured party in the 
manner provided by law. 


II. Pre-sentence medical and psychological 
examination and social investigation 
The provisions regarding pre-sentence medical and 
psychological examination and social investigation are 
contained in the Code of Forensic Medicine (1878), the 
Code of Criminal Procedure and certain special legislation 
such as the Children’s Statute. 


PERSONS SUBJECT TO EXAMINATIONS 


The Code of Criminal Procedure lays down those cases 
in which the judge must order a medical examination and 
also empowers him to have such an examination carried 
out in cases where he deems it appropriate. This provi- 
sion applies only to medical examinations and, as psycho- 
logical and social investigations are not prescribed in the 
regulations governing the trial of adults, it is doubtful 
whether the judge can make arrangements for them as 
a matter of routine. However, as will be seen later on, the 
legislation on procedure in force, although somewhat 
archaic, permits the judge to order such examinations as 
part of the wide powers he is granted to “discover the 
truth”. 

Article 191 of the Code of Criminal Procedure provides 
that, “when the examining magistrate or court considers 
that the person undergoing trial shows signs or symptoms 
of mental derangement, he shall be subjected without delay 
to expert examination and observation; if from the expert 
report and the statements of other persons who can give 
reliable evidence owing to their relations with the accused, 
it appears that the existence of such mental derangement is 
established, the afflicted person shall be placed without 
delay at the disposal of the executive authority, in order 
that the latter may decide what action is to be taken”. 
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In addition, the Code of Forensic Medicine lays do 
that, “where an accused person suffers from any mer 
disease, the judge must appoint physicians to examine higfwill not I 
and report whether the case is covered by article 19 [nog physical, 
articles 62 and 63] of the Criminal Code”. gecused 


These provisions are mandatory and an expert examin} ""S: 
tion must be made “when the judge considers that { findings 
person undergoing trial shows signs or symptoms ¢ his con 


mental derangement”. _— 
As Venezuelan legislation is based on the objectiy . Se - 
criterion of the classical school, there are no specifi! (a) T 


provisions requiring the judge to order the psychologie 
examination or social investigation of a person accuse (b) T 
of a punishable act. On the other hand, this absence 9 (c) T 
specific regulations does not, as already stated, mean that hich it 
a Venezuelan criminal judge cannot make arrangements Pi cn tJ 
at any stage of the trial, during the preliminary investig] ines | 
ation or subsequently, for physical and psychologic deried 
examinations which will give him further insight into th If the 
offender’s personality and the probable aetiology of ¢ the 
offence. This view is based on article 144 of the Cok 
of Criminal Procedure, which provides: “In cases in whieh 
special knowledge or skill is required for the examination} |: 31;. 
of a person or object, the court shall appoint not less tha arn ed 
two experts, and shall receive from them their report » Toots 
opinion on the subject of their examination.” Although Beams 
at first sight it might be felt that this provision refers ty and pel 
the medical expert’s opinion on the victim, there is in fac (article 
no legal obstacle to prevent its application to th 
examination of the accused, since the terms employed duct 
— “for the examination of a person or object” —ar othe 
general. This provision is parallelled by article 238 of t “om 
Code, which says: “The judge may, in public proceeding a 
and in proceedings instituted by a private prosecutaj IMI. P 
order the production at any time of all evidence which kk 
regards as likely to be of assistance in ascertaining th 
truth, even if it has not been put forward by the parties” 
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An 3 
exist in 
- The scope of such examination is defined in the cas} and m 
of persons suspected of “mental derangement”; howevetJ examin 
in other cases where it is necessary to investigak] Accc 
personality, physical constitution, biotypological character] (q) | 
istics, etc., the scope is not fixed by law. From what has} jibe 
been said, it follows that the judge can interpret the law it} detenti 
accordance with the modern principles which now goven} from tl 
criminal responsibility and order the psychological anj (b) 
social examination, as distinct from the medical examine} public 
tion, of the accused. The medical examination, th} convic 
purpose of which is to determine the accused’s “mentd} exerci: 
state”, which is the only case specially envisaged it} suspen 
Venezuelan law, may be carried out during the preliminan} tion o 
proceedings, or at any stage of the trial, until sentence | which 
passed, either ex officio or at the request of the prosecutiol} connex 
or defence. article 


Nothing can be said in this paper on “methods ani} Thi 
techniques used and examining personnel” because expetl restric 
examinations of an accused person, whether carried ot listed, 
ex officio or at the request of the prosecution or defence} of lib 
are carried out by experts (medical practitioners o| The 
psychiatrists) who use their own techniques or thos correc 
recommended in each case by authorities in the matter. | lists t 































s dow} Pending the establishment of the National Institute of 
Criminology, which is now in the process of formation, it 
yill not be possible to standardize practice in regard to the 
physical, mental, biological or social examination of 
gecused persons or to define the scope of such examina- 
tions. At the present time the judge is free to adopt the 
findings of an expert examination, or to reject them if 
“his conviction is otherwise”. 

Examinations in the case of trials involving persons 
under age remain to be described. The Children’s Statute 
in force says that “the judge shall ascertain: 

(a) The anthropological, psychological or pathological 
characteristics of the child; 

(b) The family and social background; 

(c) The nature of his conduct and the circumstances in 
which it occurred. 

For this purpose there shall be established observation 
centres where the necessary investigation and tests can be 
carried out. 

If there are no observation centres in the place where 
the judge is holding court, the anthropological, psycho- 
hid logical and pathological characteristics of the child shall 
_ Wale ascertained by means of tests carried out by medical 
ina specialists; family and environmental factors shall be 
Ss Multi verified from the reports of social workers; periodic state- 
choad ments regarding the nature of the child’s conduct and the 
fersb circumstances relating to it shall be obtained from teachers 
in fag and persons of moral integrity and proved experience 
bi if article 145). 

1 The Caracas Observation Centre, set up in 1938, 
P Oyeil conducts all the examinations referred to in the Statute. 
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sof th In other States, such examinations are carried out by 
seding persons possessing recognized scientific qualifications. 
ecutor| MI. Penalties and measures involving deprivation 
hich be of liberty 

mS An account will first be given of the penalties which 


exist in Venezuelan criminal law, and secondly “penalties 
1€ cai and measures involving deprivation of liberty” will be 
>wevel,! examined. 
stigalt} According to the Penal Code, penalties are: 
iracté-| (a) Corporal, or those which place restrictions on 
hat ha liberty: “rigorous imprisonment, imprisonment arrest, 
lawit} detention in a penal colony, local banishment, expulsion 
goven from the territory of the republic.” 
al anti (6) Non-corporal: “subjection to supervision by the 
amin} public authorities; civil disqualification on criminal 
n, Wi conviction; loss of political rights; loss of the right to 
mental exercise any profession, industry or trade; dismissal; 
ged Mi suspension from employment; fine; binding over, admoni- 
minal tion or reprimand; confiscation of the instruments with 
ence which the punishable act was committed and of articles 
ecutioty connected therewith, and payment of costs”. (Penal Code, 
articles 9 and 10.) 
ds an} This study is concerned only with penalties involving 
exper] restrictions of liberty. Since these have already been 
ied oti] listed, we shall examine “measures involving deprivation 
lefence| of liberty”. 


ers of The Rogues and Vagabonds Order lays down certain 
- thos} correctional or corrective measures for social defence and 
tter. | lists the following: 
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(a) Committal to a re-education and work centre; 

(b) Detention in a corrective agricultural colony, which 
may be either permanent or movable; 

(c) Detention in a labour colony, which may be either 
permanent or movable. 

Only measures which involve deprivation of liberty are 
mentioned although the Order lays down others which 
restrict liberty to some extent, but are not restrictive in the 
strict sense of the word. 


TYPE OF OFFENCES FOR WHICH PENALTIES INVOLVING 
DEPRIVATION OF LIBERTY ARE IMPOSED 


Generally speaking, the penalties of rigorous imprison- 
ment and imprisonment apply to the offences described in 
the Penal Code. Arrest is of two types: arrest in a 
fortress or political prison, and simple arrest. The first 
applies to “political offenders” and the second to persons 
who have committed minor offences or petty offences. 

We may now consider “the type of offences and the 
groups or classes of offenders to which each of these is 
applicable”. 

An enumeration of the offences described in the Penal 
Code, with an indication of the penalties applicable to 
each would go beyond the limits of this paper. It will 
therefore suffice to note the following: corporal penalties 
or penalties involving restrictions on liberty, i.e., rigorous 
imprisonment, imprisonment, arrest, detention in a penal 
colony, local banishment and expulsion from the territory 
of the Republic, apply to ordinary offenders, i.e. to persons 
guilty of one or other of the offences explicitly described 
in the Venezuelan Penal Code. The corrective measures 
applicable under the Rogues and Vagabonds Order are 
applied to “rogues and vagabonds” for their correction 
and as a measure of social defence. (Rogues and Vaga- 
bounds Order, article 1.) 

The Order provides that vagabonds are: 

“(a) Persons who habitually and without good cause 
do not carry on any lawful trade or profession and hence 
constitute a threat to society; 

“(b) Persons who, although carrying on some trade, 
profession or calling, or owning property or in receipt of 
income, live wholly or partly on the earnings of persons 
engaged in prostitution or by unlawful conduct, which for 
the purposes of this Order means conduct generally 
regarded as immoral or indecent; 

“(c) Professional sharpers and swindlers; 

“(d) Persons who habitually frequent streets or high- 
ways to advocate and encourage idleness and other vices; 

“(e) Persons who habitually beg alms for sta 
shrines or other religious purposes without an ecclesiastical 
licence and police permit; and persons who abuse the good 
faith of the public by collecting for spurious charities or 
philanthropic objects; 

“(f) Persons who habitually induce or compel their 
minor children, relations or dependants to beg in public, 
or who in general exploit juveniles or physically or 
mentally handicapped persons for that purpose; 

“(g) Persons who simulate illness or physical defects 
in order to engage in begging.” 

Rogues are: 

“(a) Bullies and procurers; 





“(b) Persons who make a regular profession of or 
promote illicit games or in any way knowingly abet persons 
committing those offences; 

“(c) Persons who habitually traffic in or unlawfully 
supply arms, drugs or any goods the use or consumption 
of which is controlled or prohibited by law; 

“(d) Persons who supply juveniles under the age of 
18 with spirits, wines or any kind of alcoholic liquors in 
a public place or establishment or in an educational or 
tuitional institution, and persons who knowingly incite or 
encourage juveniles to become intoxicated; 

“(e) Persons practising sorcery or magic, fortune 
tellers, and all persons who trade on the ignorance or 
superstition of others by such unlawful practices; 

“(f) Persons who habitually threaten the person or 
property of others with imminent violence in order to 
obtain some profit, gain or advantage; 

“(g) Persons convicted twice or more often of offences 
against property ; 

“(h) Persons charged twice or more often with offences 
against property and found in possession of false or 
skeleton keys designed for opening or forcing locks or for 
breaking open doors or windows and unable to give an 
innocent explanation of the origin and use of these; 

“(i) Persons trafficking in or publicy exhibiting porno- 
graphic matter, or offending against the modesty of women 
or insulting women in a public street or place by accosting 
them and using language offensive to their feelings or 
outrageous to propriety and morals; 

“(j) Persons who notoriously and habitually practise as 
professional witnesses in law suits; 

“(k) Duly attested pederasts who frequent gatherings of 
juveniles; 

“(1) Habitual smugglers; 

“(m) Persons habitually found on public streets and 
places in an intoxicated condition and habitually instigating 
disturbances of the peace.” (Rogues and Vagabonds 
Order, article 2.) 


STRUCTURE OF THE VENEZUELAN PENITENTIARY 
ADMINISTRATION 


In Venezuela there are three types of penitentiary 
institution: penitentiaries; gaols; movable labour colonies. 

At present there is only one penitentiary, the General 
Penitentiary of Venezuela, situated at San Juan de los 
Morros, the capital of the State of Guarico. Under the 
Act on the Penitentiary System of 2 June 1937, it is 
intended for prisoners serving sentences of imprisonment 
and detention exceeding one year. 

This penitentiary, which was planned in accordance 
with modern ideas of prison construction, stands in the 
middle of a 2,000-hectare farm. A brief description of 
the premises and services is given below: 

Beyond a large entrance hall for the guards, stands the 
administrative services building which has two floors and 
wide corridors overlooking a large garden. This building 
contains the office of the director and assistant-director, 
the supply department, the dispensary, the dining-room 
for the directory and the technical and administrative 
staff and their living quarters. It also houses the 


identification department, the archives and the private 





library, which may by used by the prisoners under certq opted i 
circumstances; the penitentiary also has a general libra. Brit 
for prisoners which is now being expanded and reorgania§y wyr, 
In the central building is the large dining hall wil, puil 
accommodation for 1,000 prisoners, and immediatdh,., sev: 
beyond are the kitchens, bakery and general store. iias tO 
On the right and left, following the central axis of the is ; 
building, are the blocks containing the cells, individag, granti 
and collective (for three persons), the doors of which clog. publ 
automatically. Each cell has its own W.C. and 
basin. To the right is the medical and surgical ble 
(hospital), which includes a clinic for the routine exami 
tion of prisoners and a hospital. This has an operating ay th 
theatre, with full modern surgical equipment, X-rays, 44 ,inist 


, provi 


dental department, an ear, nose and throat departmail,. recr 
a laboratory, and an emergency ward. In the same blo stters; 
is a section now being used as a psychiatric clinic. fy oretic 


On the left is the chapel for religious services, am i.ons, 
shortly, according to the prison building plan, an auij., grou 
torium or theatre is to be built. On the same side aed. 
blocks with individual and collective cells similar to tha The / 
already described in the wing on the right. 


lown tl 
Further back, in buildings parallel to the centr ” 


mtiary 





buildings are the carpentry, tailoring, printing, laundn ea) j 
shoe-making and blacksmith’s shops. or a pe 
Sixty to 70 per cent of the prison population comes from) wy of 











rural areas, and prisoners of rural origin are employed hol, 
the director on agricultural work on the prison famj 
which has 2,000 hectares af arable land outside the pri 
walls. The chief crops are maize, tobacco, beans, ri 
and vegetables. 

There are also a poultry farm, a dairy, pig sties amis the 
a plant for the manufacture of cement blocks. Renubl 
prisoners are trained in the use of agricultural machinenfigco 
and special instruction is also given by experts from intellig 
Ministry of Agriculture and Stock-Raising. abject 

The prisoners are allowed to communicate with thei, of 
families and friends and engage in sports of all kinds a+ nin, 
the prison playing fields, as permitted by the appropriaty s.4cti, 
regulations. 
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There are also private rooms for individual visits, — 
purpose of which is to solve the sexual problem 
accordance with the Act on the Penitentiary System of 1, ° 
1937. prison 

The prisoners keep their savings in the penitentian] roc 










bank and may only use them to alleviate the pressing Rogue 
needs of their close relatives. The money earned froaj Qder 
work is paid to prisoners in full when they are released Releas 
discharged from the prison. cheirn 

STATE GAOLS acts 
institu 
| chapl 
warde 


At the present time there is one local gaol in each 
capital and in the Federal District. These establishmen 
which are now national in character, are used for judicial} ,, spe 
detention pending trial, i.e. while the trial is proceeding] Ty, 
Under the Criminal Code, sentences of imprisonment nd 1.44 
exceeding one year are served in these establishments. | sng g 

The corrective measures, including detention in 4 
movable labour camp, apply to “rogues and vagabonds’} nate 
At the present time, the only measure of this kind # y43, 
applied in the El Dorado labour camp. The régim4y,, y 











Kjopted in this institution, which is situated on the frontier 
h British Guiana, is one of industrial and agricultural 


pour. The Ministry of Justice is equipping the colony 
hall ith buildings for workshops, a sawmill, etc., and “more 
mediatiiisn seven kilometres of roads” have been built to give 
, sess to places of work. It has a medical service, and 
is of Mere is a conduct board which reviews cases with a view 
a » granting conditional release. The Ministry of Justice 





























s published sketches of the new buildings which are to 
: provided for the colony. 


STAFF OF PRISON ESTABLISHMENTS 


At the present time, the directors and teaching and 
iministrative staff of Venezuelan prison establishments 
recruited on the basis of their experience in such 
MEnatters; attention is not paid exclusively to their 
heoretical training in the direction and administration of 
Prisons. Venezuela has no specialists in this matter and 
io group of specialized professional staff has yet been 
The Act on the Penitentiary System now in force lays 
jown that the “director, or assistant director of a peni- 
“entiary or national gaol must be a person of recognized 
"noral integrity, a lawyer or doctor of political science, 
or a person who satisfies the Council of the Faculty of 
w of his knowledge of prison law, criminal sociology, 
msychology and criminal law”. So far only the Venezuelan 
eral Penitentiary has had a lawyer as director. 
By Decree No. 325, of 26 October 1951, the governing 
“junta of Venezuela established the Institute for the 
Training of Prison Officers, which now operates as part 
ee of the Ministry of Justice, in Caracas, the capital of the 
hepublic. The Institute started its work on 15 February 
1952, with about forty-five students selected for their 
intelligence and interest in the work. The following 
jubjects are taught at the Institute: criminal law and the 
th ““{aw of criminal procedure, prison legislation and technique, 
inds criminology and corrective education, judicial and criminal 
ropriall tatistics, physiology and hygiene, and prison and 
accounting administration. 
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CONDITIONAL RELEASE 


In Venezuela, conditional release is granted, not to 
prisoners serving penalties, but to persons undergoing the 
corrective measures established in the special Order on 
# Rogues and Vagabonds. According to chapter IV of this 
Order, which is entitled “Conduct Board and Conditional 
Release”, the board consists of the director, who acts as 
chairman, the sub-director of the colony concerned, who 
acts as secretary, and the following officials of the 
institution (labour colony, etc.): the physician, the 
h Stat chaplain, an elementary school teacher and the head 
iment warder, who act as members of the board with the right 
juciel#l to speak and to vote. 

The purpose of the board is to examine periodically the 
conduct of each person committed, his diligence at work 
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nts. and any obvious signs of reform. It is also part of the 
Se board’s duties to consider and make decisions on all 


.|matters relating to the work allotted to the prisoners, 
making arrangements for the progress of such work and 
the various services of the establishment. 
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For the purpose of “conditional release”, the board 
“will credit each prisoner with having completed three 
days of his sentence for every two days of unblemished 
conduct and conscientious work”. 

Article 30 of the Rogues and Vagabonds Order provides: 
“Committed persons sentenced to a corrective measure 
may obtain conditional release as a reward for consistent 
unblemished conduct and conscientious work, provided 
that they have served three-fifths of the measure imposed 
in the manner indicated in this Order and in addition fulfil 
the conditions laid down in this Order and in the 
corresponding regulations. 

“Conditional release shall be granted and may be 
revoked by the Conduct Board, which shall notify its 
decision to the authority which imposed the measure and 
to the Ministry responsible for the establishment, through 
the Director.” 

Article 31 of the Order says: “A prisoner on conditional 
release shall reside at the place determined by the Conduct 
Board, under the care and direct supervision of the 
authorities of the establishment concerned, so long as he 
leads an honest and industrious life. If he fails to do so, 
this privilege shall be revoked and he shall be returned 
to ordinary confinement within the establishment.” 


AFTER-CARE OF PRISONERS 


There used to be no organized institution in Venezuela 
for the after-care of prisoners, but the National Council 
for Prisoners and Ex-prisoners was set up by decree of the 
Governing Junta of the United States of Venezuela of 
16 May 1952. Under the decree, its functions are: 

(a) To eliminate the causes of delinquency; 

(b) To obtain paid work for discharged prisoners; 

(c) To see that the Social Welfare Institutes, where 
necessary, lend assistance to the persons directly or in- 
directly affected by the offence; 

(d) To co-operate with the directors of prison establish- 
ments in all matters relating to the rehabilitation and social 
welfare of prisoners; 

(e) To request public and private institutions to co- 
operate in carrying out the work of the Council. 

This Council will be subordinate to the Ministry of 
Justice and will consist of the Director of Prisons, the 
Director of Justice, the Inspector-General of Gaols and 
Penitentiaries, a professor of criminal law and a social 
welfare officer. 


IV. Probation, conditional sentence, suspension of 
sentence and other forms of conditional suspension 


of penalty 


The provisions on probation are to be found in the 
Penal Code. Conditional sentence and the conditional 
suspension of the penalty do not exist in Venezuela, since 
the legislation in force does not envisage either of these 
institutions. There is only one case of suspension of the 
execution of the penalty which will be referred to later. 

Under Venezuelan legislation probation can be ordered 
only in the case of children. The Penal Code lists, among 
non-corporal penalties, subjection to supervision by the 
authorities. However, according to article 22 of the 





Code, this penalty cannot be imposed as a principal penalty 
but only as an accessory to the penalties of rigorous 
imprisonment or imprisonment: the offender is required 
to inform the civil authorities of the municipalities in 
which he resides on leaving prison, or through which he 
travels, of his departure and arrival. 

The institution of probation as a defensive measure or 
as an independent penalty is unknown in Venezuelan 
criminal law. 

When an offender is sentenced to rigorous imprison- 
ment, he may in addition be “subjected to supervision by 
the authorities for one-quarter of the time of the sentence, 
after the end of the same”; and in sentences of imprison- 
ment, such supervision may be for a fifth of the sentence 
itself, from the date of its conclusion. 

Probation as a ‘neasure is only employed in Venezuela 
under the special legislation on minors. This lays down 
that “in cases of probation the child shall be given into 
the custody of his parents or legal representatives who 
must accept the supervision, suggestions and aid of the 
Venezuelan Child Welfare Council for the length of time 
determined by the court”. (Children’s Statute, article 
114.) 

Suspension of the execution of the sentence takes place, 
under Venezuelan law, in the following cases specially 
prescribed by law: 

(a) A person who is in immediate and serious danger 
of death for reasons of illness is not informed of his 
sentence nor required to serve it until the danger is passed; 

(b) The punishment of a pregnant woman, where such 
punishment may endanger her life or health, or the life 
or health of the unborn child, is postponed until six months 
after the birth of the child, provided the child lives (Penal 
Code, articles 46 and 47); 

(c) If an accused person, after final sentence, becomes 
insane or of unsound mind, he is sent to a place of treat- 
ment or placed in the custody of his family; however, if 
he recovers his reason, he is required to serve the 
remainder of the sentence, allowance being made for the 
time of illness. (Penal Code, article 58.) 

Such, in outline, are the provisions of Venezuelan 
legislation on probation and suspension of sentence; they 
can hardly be said to be based on modern concepts of the 
treatment of offenders. On the contrary, “subjection to 
supervision by the authorities”, as an accessory penalty to 
the penalties of rigorous imprisonment and imprisonment, 
has, in view of the way in which it is applied, a harmful 
effect on the ex-prisoner, since whatever moral and 
intellectual improvements have been brought about by the 
treatment in prison may be frustrated by the very fact of 
supervision after release by the civil police, which creates 
complexes in the ex-prisoner that may easily lead him to 
commit a further offence. 

Since there is no administrative organization for super- 
vision as a preventive measure, it is not possible to give 
any further details in this respect. 


Vv. Fines 


As defined and regulated by the Penal Code, a fine is 
a penalty which consists “in the obligation to pay to the 





As note 





treasury of the State concerned, or where appropriate 


the municipal funds of the Federal District or to gt ry} 
National Treasury if the proceedings were instituted gePo*¢ * 
a Federal Territory, the amount prescribed by the senter should 
in accordance with the law”. (Penal Code, article 30.) P™® 7 

Fines are imposed in the case of certain minor offeng Detentic 
and to petty offences generally. They are laid down jg” not h 
the State Police Codes and in special enactments. vided - 
fine is the disciplinary punishment par excellence. Local I 

The amount of the fine is determined by law. They" © 
is always a maximum and a minimum; the mean is usua 87 


imposed. 
Where a person is found guilty of several punishahk 
acts for each of which a fine may be imposed, the 
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amount may not exceed 20,000 bolivares in the case of” “— 

offences or 3,000 bolivares in the case of petty offences” eccies 

(Penal Code, article 96.) _ 
plies, 


A fine can always be converted into imprisonment 
arrest. The rules for conversion are given in the Pen 
Code, for cases in which the offender refuses to pay t 
fine or is unable to do so because of insolvency. In such} 
cases, article 50 of the Penal Code provides that the fine 
shall “be converted into imprisonment or arrest, according 
to the age, physical strength, ill-health or status of the 
accused, the court fixing the duration of such penalty in 
the proportion of one day of imprisonment for each 
30 bolivares of the fine or one day of arrest for each mder Bl 
15 bolivares”. mith pre 

“In the case of petty offences, the proportion shall be he offe 
10 bolivares for each day of arrest.” he wy 

Article 51 of the Penal Code provides that “imprison ° 
ment for non-payment of a fine may not exceed six months, lard-wo 
and arrest on the same grounds, nine months in the case abject 
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of offences, or two months in the case of petty offences”) 

“The prisoner may secure his release from imprison 
ment or arrest at any time by paying the fine, du 
allowance being made for the period of imprisonment ot 
arrest.” 


“(a) 
weekly 
measure 
person ; 
VI. Other penalties and measures “(b) 
police ¢ 


At the beginning of this paper the corporal and nomfyrson 
corporal penalties provided by the Venezuelan Penal Code}ind Va 
were listed; in this section a brief outline will be given 
of the penalties and measures not considered individually 
earlier. Dep! 


CORPORAL PENALTIES rights 











Reference has already been made to the penalties of 
rigorous impri ent and imprisonment. The other Dep’ 

g prisonm nd imprisonment. ‘ 
corporal penalties are: arrest; detention in a penal colony; right : 


local banishment; expulsion from the territory of the tdmin 
Republic. pa 
Arrest is a penalty imposed for certain minor offences P 


and for the petty offences listed in Book 3 of the Penal d put 
Code. Police offences, i.e., violations of police laws or _ 
regulations are punishable by arrest, which is also the}”. 
penalty normally applicable in the case of disciplinary Th 
offences. Article 17 of the Penal Code provides that the} ~"* 
penalty “shall be served in the local gaols or in police penalt 
stations, as ordered by the court sentence, and the prisoner 
may not in any case be required to work against his will”. 








riats As noted earlier, in the case of “political offences”, 
yrest assumes the character of a major penalty and is 
uted qxposed for long terms (ten to fifteen years). It is served 
should be served in a fortress or political gaol. (Penal 
ode, article 144.) 
ffen | Detention in a penal colony is a corporal penalty which 
own gpa not_been applied in Venezuela because the colonies 
‘ ovided for by law have not been established. 
Local banishment is rarely imposed. It is applied in 
wrtain cases in lieu of rigorous imprisonment and 
sprisonment, when the prisoner’s conduct has been good 


enten 


usual 


4nd three-quarters of his sentence has been served. 
ishahjy Expulsion from the territory of the Republic is only 
he fyggplicable, according to article 212 of the Penal Code, 


case af ecclesiastics who contravene the provisions of the law 
Henemfit ecclesiastical patronage, or who in any other way, on 

grounds of ecclesiastical functions, jurisdiction or 
rent gfities, usurp civil jurisdiction or disregard national 






. Penapvereignty or disobey the laws of the Republic and the 
say yisolutions and prohibitions ordered and established 
™ sud reunder by the Government”. 

he fine COMPULSORY LABOUR WITHOUT DETENTION 


; 


“a The Rogues and Vagabonds Order makes provision for 
alty in wmpulsory labour without detention when a rogue or 
mgabond is to be subject to the measure of “relegation, 
r eachpinder guard if necessary, to the town or village of origin, 
vith previous notification to the proper authority to keep 

hall hefit offender under supervision”, or when proceeding to 
he measure of “committal to a re-education and work 
prison wntre”, the competent authority authorizes a “reputable, 
nonths lard-working” citizen to take under his charge a person 
abject to these measures in order to find him work. 


aa Such authorization is given under the following condi- 
prisoe tions : 
e, due “(a) Every pay day he shall deposit one-third of the 


weekly or daily wage due to the person subject to the 
measures in a savings bank or with some responsible 
person ; 

“(b) Every fifteen days he shall report to the local 
plice authority on the person’s conduct and produce the 
person whenever the said authority so requires.” (Rogues 


nd Vagabonds Order, article 6.) 


ent or 
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idually ACCESSORY PENALTIES 


Deprivation of civil rights and deprivation of political 
tights are accessory penalties, i.e., they are “inherent in 
the principal penalty”. 

Deprivation of civil rights deprives the offender of the 
tight to dispose of his property by acts inter vivos and to 
minister it, and of the right to exercise parental or 
marital authority. 

Deprivation of political rights results in the “forfeiture 

of public or political offices or employment held by the 
prisoner, and incapacity, during the term imposed, to 
eure other such office or to enjoy the active and passive 
tights of suffrage”. 
The first can only be imposed as an accessory to the 
penalty of rigorous imprisonment, while the second is an 
secessory to the penalties of rigorous imprisonment and 
imprisonment. 
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CONFISCATION OF THE INSTRUMENT OR WEAPONS WITH WHICH 
THE ACT WAS COMMITTED, AND OF ARTICLES CONNECTED 
THEREWITH 


Under Venezuelan law, confiscation of property exists 
only as an accessory penalty. The Constitution of 1936, 
which has already been partly repealed, provided for the 
confiscation, for the benefit of the National Treasury, of 
the property of public officials who had appropriated 
funds for the administration of which they were responsible. 
Today, confiscation is imposed only in the cases laid down 
in the Penal Code, and consists of the “seizure of the 
weapons and other articles involved in the offence, which 
shall be sold by auction for the benefit of the national, 
State or municipal treasury concerned”. 


VII. Registration of criminal records and 
rehabilitation 


The Act on the National Security Service set up the 
Register of Criminal Records and made provision for 
“police and judicial identification”. It is the function of 
this service “to furnish reports requested in due form with 
regard to criminal records”. 

In 1937 there was enacted an Organic Decree on the 
Registration of Prisoners and of Penal and Correctional 
Records, which organized the former Prisons Register. 

The Bureau of Identification issues the criminal record 
of the person specified to any person requesting it in due 
form, i.e., accompanied by a statement of the reasons for 
which it is required. 

There is no explicit rule regarding the removal of 
records from the register. The record regarding a person 
convicted of an offence or petty offence would be removed 
only on presentation of a judicial decision finding him not 
guilty of the act attributed to him. 


VIII. Judicial pardon, remission, amnesty 


Venezuelan legislation makes no provision for judicial 
pardon, although it is provided for in the draft Penal Code 
which has been drawn up by a Commission of Jurists 
appointed by the Ministry of Justice. 

In this paper reference will therefore be made only to 
amnesty and remission which are expressly provided for 
and defined in the Penal Code in force as measures 
remitting the penalty and obliterating the offence. 


AMNESTY 


This measure, as defined in article 104 of the Penal 
Code, “extinguishes the penal action and causes the 
execution of the penalty and all its penal consequences to 
cease”. 

In Venezuela this act of “oblivion for the offence” can 
only be granted by the legislative power. In Venezuela 
the history of amnesty is closely linked with political 
history. It has never been granted for ordinary offences, 
but has been reserved for political offences. Thus, 
although amnesty as an institution, like remission, can be 
applied in the case of any offence, the restriction of its 
application to political cases has made it somewhat 
exceptional. In Book I of the writer's Notes on the 





Venezuelan Penal Code the following comments are made: 
“In democratic constitutions the power to grant amnesties 
rests only with the supreme representatives of the people. 
In Venezuela, for example, in accordance with article 78 
(16) of the National Constitution, the legislative chambers, 
as co-legislating bodies, can exercise this power. In 
absolute monarchies and under the ancient theocracies, 
and in general in all countries where power was held by a 
single individual, amnesties were granted by the sovereign 
by so-called letters of abolition. Under this provision 
(article 104 of the Penal Code), amnesty may be complete 
or partial. In the first case the amnesty is granted before 
trial and extinguishes the penal action and obliterates the 
offence itself; in the second case it acts upon the execution 
of the punishment and causes it and all its immediate 
consequences to cease. It therefore presupposes a criminal 
trial and a final sentence.” 


REMISSION 


The work quoted contains the following note with regard 
to remission: “Remission or respite differs basically from 
amnesty. The latter extinguishes the penal action while 
the former only acts upon it. They also differ in origin. 

Whereas amnesty is a power reserved to the Legislature, 
remission is one of the Executive’s powers and is conferred 
on the State in order to mitigate the severity of criminal 
justice. We will omit here the details relating to the often 
discussed origin and lawfulness of such a power. Under 
the Venezuelan legislative system, remission or respite is 
granted in two ways, either by extinguishing the penalty 
with all its accessories, or by commuting it for a less 
serious penalty. Venezuela also possesses what might be 
called a judicial system of remission, through communica- 
tion of the penalty: this is the system envisaged in article 
52 of the Penal Code.” 


IX. Recent developments and prospects 
for the future 


Since 1936 various proposed revisions of the Penal Code 
now in force have been put forward. The latter dates 
from 1926, but its contents are based on the Italian code 
of 1889, with some changes taken from the Spanish 
legislation which served as a model for our first Penal 
Code published in 1873. 

The draft codes, nearly all of which are influenced by 
modern theories of criminal law, are listed below. In 1938 
the writer prepared a draft of the general part of the Code, 
which was published in Book II of his Notes on the 
Venezuelan Penal Code. In 1948 the National Codifica- 
tion Commission published a draft based on the Italian 
legislation of 1930, adopting the structure of my draft of 
1938. In 1940 and 1944 there appeared draft Penal Codes 
prepared by Dr. Victor M. Alvarez, Professor of the School 
of Law at Maracaibo, and Dr. José Rafael Mendoza, 
Professor of Criminal Law at the Central University of 
Venezuela, respectively. 

In 1948 the Ministry of Internal Affairs instructed 
Dr. José Rafael Mendoza, Dr. José Agustin Méndez and 








Professor Luis Jiménez de Asua to study the draft tg 
prepared by the National Codification Commission. 
decided to form a committee consisting of themselves 
Dr. Carlos Morales, Dr. Juan Pablo Pérez Alfonzo 
Dr. Alejandro Urbaneja Achelpol, the authors of { 
Codification Commission’s text, to discuss the chang 
required in that draft. During the discussions, it The ‘ 
agreed that Professor Luis Jiménez de Asua, ] 
Méndez and Dr. Mendoza should prepare a second drafpy Mirke 
in the light of the revisions suggested. On 16 March 19 

they presented a second version of the general part. “| 
preparing the draft, the committee chose as its sources th 
Venezuelan drafts previously mentioned, the 1926 Code; 

force, the Swiss Code of 1942, the Spanish Code of 193) 

the most modern European and American Codes 

certain other draft codes, in particular that drafted by Jo 

Peco for the Republic of Argentina in 1941. Account 

taken of the modern penal institutions which have m 

with universal approval and special attention was paid} 
technical, political and national factors so that the ter 

could be adapted to the necessities and realities , 
Venezuelan life. The economic, political and _ soci 
changes of the twentieth century were taken into accou 
and provision was made for preventive measures 


























indeterminate duration to be imposed on dangerc Med 
offenders constituting a serious threat to the free life « 

society. As regards the special part, after studying Jy Yr 
existing Venezuelan criminal legislation, modern penigychiat 
codes and the social structure of Venezuela, the committe, me: 
made a detailed study of each type of offence with a viewowin 


to maintaining a harmonious social equilibrium whid 
would guarantee the free development of the honest citize 
while at the same time controlling offenders for the protes 
tion of society and for their own correction.” (Note « 
Revised Versions of the Venezuelan Penal Code, 1938 
1952, by Dr. José Agustin Méndez.) 

Many critical surveys have been made by distinguished 
Venezuelan jurists of the disadvantages of the prese 
criminal law. The substantive rules must be revised 
that trials are concerned less with the offence as such 4 
more with the personality of the person undergoing tri 
The writer has argued on many occasions that, eve ad ps; 
within the classical concept on which our legislation iq of 
based, judges could adapt the law to the scientife®V°™ 
principles which call for the “individualization of the trid"™ 22" 
and of punishment”, with a view to obtaining a mon|%» tt 
humane administration of justice, less circumscribed by wychie 
formulae whose only purpose is to retard the trial, with 
grave prejudice to social defence, and marked injustice 
the person who is thus forced to undergo «prolonged 
detention. 

The Code of Criminal Procedure is now being revised 
with a view to expediting trials and to enlarging the 
judge’s powers of discretion. The object must be to 
ensure that the changes in the penitentiary treatment o 
offenders initiated by the present Ministry of Justice and 
the reform of the substantive criminal law and procedurd 
code, when carried into effect, give Venezuela an out} 1 yfq, 
standing place among the countries which have undertaken} transla 
reforms based on the modern principles of penal and} * Dir 
criminological science. of the | 
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tudying In Yugoslavia the accused is subjected to medical and 
| Penisychiatric examination only when there is doubt regarding 
nmuttetis mental responsibility. The law enumerates the 
4 VieWiollowing states involving exemption from responsibility: 
wil 1. Insanity ; 

Clue 2. Temporary mental derangement; 

prove 3, Retarded mental development. 


fe These states include affective, volitional and character 
ibnormalities as well as intellectual abnormalities. 
ruishel In addition to the medical signs of a general and 
prese practical nature (e.g., the abnormal reaction, etc.), the 
ised gjfilience as such, its nature and special characteristics are 
ch an(jtken into consideration as symptoms of these states in 
wnsequence of which offenders are subjected to medical 
eves ad psychiatric examination. Thus, for example, in the 
tion fe of repeated or very serious sexual offences suggesting 
ientifef@tversion, an obvious disparity between the motives and 
he trig} te nature of the act, absence of motive (e.g., useless theft), 
te, the offender is ordered to undergo medical and 


Medical and psychological examination before 


sentence 
















1 mor me r is 
bed by pychiatric examination. 

l, with e ° 
stice to II. Principal and accessory penalties 


longell Offenders are liable to the following penalties: 
(a) Principal penalties 








or (1) (against life): the death penalty (capital punish- 
he & ment) ; 

an (2) (against freedom): rigorous imprisonment and 
se all imprisonment ; 





(3) (against property): fines. 
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“1 Manuscript received in June 1952. The present text is a 
translation from the French. 

* Director of the Administration for the Execution of Penalties 
ofthe Ministry of the Interior of the Federal People’s Republic 














(b) Accessory penalties 
(1) (against property): fines; confiscation of 
property and prohibition of a specified occupa- 
tion; 
(2) (against honour): limitation of civic rights. 

If several penalties are prescribed for a particular 
offence, only one may be imposed as principal penalty. 
A number of accessory penalties may be added to a 
principal penalty, under the conditions prescribed by law. 


Ill. Penalties and measures involving deprivation 
of freedom 


The various penalties and measures are enumerated in 
articles 24 to 37 of the Criminal Code (Official Gazette of 
the Federal People’s Republic of Yugoslavia, No. 13, of 
9 March 1951). 


A. RIGOROUS IMPRISONMENT 


The relevant provisions are contained in articles 25, 26, 
28, 29, 54, 55 and 77 of the Criminal Code. 

Essentially, this penalty consists in the deprivation of 
a person’s freedom for the duration of the penalty. The 
offender serves the sentence in a special establishment 
known as a corrective penal home. Persons sentenced to 
rigorous imprisonment are required to work and, when 
they are capable of it, normally perform manual labour. 

Rigorous imprisonment may not be imposed for a term 
of less than six months nor more than twenty years. 

This penalty is annexed to a number of serious offences, 
such as, for example, offences against the people and the 
State (as an alternative to the death penalty), offences 
against humanity and international law, offences against 


of Yugoslavia; Yugoslav national correspondent of the 
Department of Social Affairs of the United Nations in the field 
of the prevention of crime and the treatment of offenders. 


life and the integrity of the person (homicide, serious 
bodily injury), offences against human dignity and against 
morals (rape, etc.), offences against property (aggravated 
theft, brigandage, robbery under arms, etc.) and for 
certain other offences (as an alternative to imprisonment), 
as for example the white slave traffic. 

In exceptional cases, a life sentence of rigorous imprison- 
ment may be imposed. This will be the case: (1) when 
the death penalty is replaced by another penalty as the 
result of amnesty or pardon, and (2) where the court 
considers that the gravity of the offence is such as to 
justify imposition of the death penalty but that there are 
good grounds why the death penalty should not be 


imposed, and that rigorous imprisonment for a fixed term 


would not be appropriated to the gravity of the offence. 
B. IMPRISONMENT 


The relevant provisions are to be found in articles 25, 
26, 30, 53, 54 and 55 of the Criminal Code. 

The penalty of imprisonment consists in the deprivation 
of freedom for the duration of the penalty. The penalty 
is served in special establishments known as corrective 
penal homes. 

Persons sentenced to terms of imprisonment are required 
to perform work suited to their personal capacity and 
ability. 

The penalty of imprisonment is imposed for limited 
terms which may not be less than three days nor more 
than five years. 

The penalty of imprisonment is annexed to a number 
of less serious offences, for example, certain acts classified 
as offences against life and the integrity of the person, 
such as unintentional homicide (as an alternative to 
rigorous imprisonment), infanticide, abortion, less serious 
injuries, etc.; offences against the liberty and rights of 
citizens, use of force (article 149), arbitrary deprivation of 
freedom (article 150), violation of secrecy of correspon- 
dence (article 156); offences against honour and reputa- 
tion, calumny and slander (as an alternative to a fine); 
and the less serious offences against property. 


C. CORRECTIVE ESTABLISHMENTS 


Article 9 of the Execution of Penalties, Security 
Measures and Corrective Training Measures Act provides 
that the penalties of rigorous imprisonment and imprison- 
ment shall be executed in corrective penal establishments. 
There are three types of corrective penal establishment: 
(1) corrective homes, (2) protective homes for convicted 
parturient women, and (3) prisons. 

Persons sentenced to rigorous imprisonment or to 
imprisonment for more than six months serve their 
sentences in the corrective penal homes. 

Persons sentenced to imprisonment for a term of less 
than six months serve their sentences in the prisons. The 
same applies to persons sentenced to rigorous imprison- 
ment if, after deduction of the period of remand in 
custody and of imprisonment for interrogation, the 
remainder of the sentence does not exceed six months. 

Article 10 of the Act also provides that certain convicted 
persons may serve their sentences of rigorous imprison- 
ment or imprisonment in special homes. 
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Pregnant women serve sentences of rigorous imprisoy 
ment or imprisonment in the protective home for convicts 


parturient women. This treatment is applicable during thq quarte 
last three months of pregnancy and during the periog Article 
following confinement until the child is one year old. be order 


Minors sentenced to rigorous imprisonment or imprison4iion, in t 
ment serve their sentences until they come of age jgment, dc 
corrective penal homes for minors or in special buildinggprisoner: 
or separate premises in corrective penal homes. the com 

The authorities in charge of home affairs in the people’ E 
republics are responsible for the execution of penalties g 
rigorous imprisonment and imprisonment. This does no The r 
apply to the protective home for convicted parturieyjihe Crin 
women which is the only establishment of its kind in thahe Exec 


whole Federal People’s Republic and is therefor The 1 

administered by the organs of the Federal Government, jhe hea 
The execution of penalties and measures involvingiorrectiv 

deprivation of freedom is governed by the principles of thararious 
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Criminal Code, the provisions of the Execution of Penaltj 
Act and the by-laws of the establishment. 

In the course of the execution of such penalties a 
measures, the convicted person is deprived only of ¢ 
rights comprehended by the penalty of measure and in t 
manner and under the conditions prescribed in the sentene 
of the court and in the Execution of Penalties Act. 

From this principle there follows the further princi 
that the execution of penalties and measures involvi 
deprivation of freedom must not cause physical pain to t 
convicted person or injury to his human dignity (Crimi 
Code, article 51, paragraph 2; and Execution of Penalti 
Act, article 2). 

The progressive and humanitarian character of ft 
Yugoslav system for the execution of penalties is th 
given legal expression and the guarantees accorded 
convicted persons are confirmed by law. 

























D. THE COMMUNAL SYSTEM 


In the corrective establishments, the prisoners se 
their sentences together, although they may be divided 
into groups separate from one another. Prisoners 4 
allotted to groups according to their personal characte 
istics, previous history, conduct while serving sentence a 
any re-education measures which can be applied 
common to several prisoners. Convicted persons who argind cle 
known to be alcoholics are assigned to a special divisiomprotecti 
for treatment (Execution of Penalties Act, article 34)jure is 
The principle of treatment in common is also applied the 
living quarters, the prisoners being accommodated imeifences 
dormitories, and has given encouraging results. o upbr 

It is considered that the solitary confinement of prisone d 
has negative and harmful effects on them, expressed igfréches 


psychological disturbances of varying degrees, enfeeblejinto grc 
ment of the will, etc., and under the Yugoslav system thigunny, | 
form of confinement is allowed only in exceptional casey the 


octors, 
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Article 35 of the Execution of Penalties Act provides 
follows: 

“Solitary confinement of a person sentenced 

rigorous imprisonment or imprisonment may be ordere 


only as an exceptional measure if his personal c E 
acteristics and behaviour show that he is dangerous t¢ The 1 
the safety and re-education of the other prisoners. [ to 4! 


























ison] Solitary confinement may be ordered at the begin- 
victel ning of or during the term, for not more than one- 
ng thq quarter thereof and not more than three years.” 

perio Article 35 also provides that solitary confinement cannot 
he ordered for a person whose physical and mental condi- 
jon, in the opinion of the medical officer of the establish- 
iament, does not permit his segregation from the other 
ingdprisoners. Orders for solitary confinement are made by 
“The competent Minister of Home Affairs. 


E. MEDICAL SERVICES AND SOCIAL INSURANCE 


The relevant provisions are contained in article 55 of 
ienfthe Criminal Code and articles 15, 32, 35, 40 and 72 of 
Execution of Penalties Act.. 
rm The law provides for and guarantees the protection of 
ihe health of convicted persons. To this end, the 
olvingj@orrective penal homes are equipped with hospitals with 
hgrarious departments, ambulances, appropriate facilities 
iegdand instruments, and medical supplies. Article 15 of the 
fxecution of Penalties Act provides that there shall be a 
edical service for convicted persons in penal establish- 
ents. If proper facilities are not available in a 
rrective establishment for treating a particular disease, 
nogji convicted person suffering from that disease is trans- 
fred to an establishment of the general health service 
hospital or clinic). 
Convicted persons must be medically examined on entry 
» or discharge from a corrective establishment. The 
uifindings on the convicted person’s state of health are 
fied entered in his personal file. While serving their sentences, 
sonvicted persons are entitled to free medical treatment 


of thamd social insurance against accidents at work. 
is thu§ If the prisoner is ill and unable to travel when his term 
ded tqexpires, the administration of the corrective establishment 













ends him for treatment to the nearest establishment of the 
general health service. 

In order to maintain the requisite standard of hygiene, 
; servgill corrective penal establishments are provided with the 
lividedjuecessary facilities — wash basins, bathrooms with hot 
srs argind cold water, showers and disinfecting apparatus for 
:racterqdothing, underwear and bedding. In addition, to ensure 
1ce anjhe personal hygiene of prisoners, there are regular 


ied imdistributions of clean underwear (at least once a week) 
yho argind clean bed linen (at least twice a month). In the 


Livision} 
le 34)§ure is provided for pregnant women and their children. 
lied t4s the children are not responsible for their mothers’ 
ted imdffences, the children receive the same treatment in regard 

upbringing and medical care and protection as children 
‘isone d in institutions for the children of free citizens 


otective home for convicted parturient women, special 


ssed imeréches, children’s homes). The children are divided 
nfeebleginto groups according to age and accommodated in large, 
em thigunny, hygienic rooms. Apart from the services provided 
1 casesjby the specialized staff of health workers, nurses and 
ides a@loctors, the mothers are, of course, permitted to look after 
md bring up their children (Execution of Penalties Act, 
ced tquticles 11, 17 and 60 to 63). 
ordere 


ye F. PRISON WORK, EDUCATION AND RECREATION 


rous t@ The relevant provisions are contained in articles 37 to 44, 


TS. 6 to 49 and 53 to 56 of the Execution of Penalties Act. 





Persons sentenced to rigorous imprisonment or imprison- 
ment are required to work if they are capable of working. 

The length of the working day is eight hours. A 
convicted person may also be directed to work overtime 
in accordance with the general provisions on overtime 
work. Persons sentenced to imprisonment are ordinarily 
assigned to work befitting their special training and 
aptitude. Where prisoners are assigned to manual work 
different from their previous employment, the work must 
be lighter. Persons sentenced to rigorous imprisonment 
are ordinarily assigned to manual work. If, however, a 
convicted person is unable to do manual work, he must do 
work of which he is capable. It should be mentioned 
that, in consequence of the communal system of confine- 
ment, convicted persons normally do their compulsory 
work in groups under the supervision of members of the 
staff of the corrective establishment. Prisoners are 
assigned to working parties by the authorities of the 
corrective establishment. 

Special importance is attached to work on the principle 
that work is the principal instrument in the rehabilitation 
of offenders. In all corrective penal homes there are 
industrial undertakings, workshops and _ specialized 
vocational schools. In addition, courses for illiterates and 
general educational courses are provided. Work is 
considered to be the principal means of effecting the 
reformation of offenders and enabling them to take their 
places in society on release as useful and disciplined 
members. Besides the right and duty to work, offenders 
have the right to an eight-hour working day, one rest-day 
a week, remuneration for their work, a free health service, 
the right to social insurance against accidents at work, and 
the right to correspond and to receive visits and parcels. 
A special section of chapter II of the Execution of Penalties 
Act specifies the rights of persons serving sentences. 

The work and lives of offenders in corrective penal 
homes are governed by the daily programme drawn up in 
accordance with the by-laws of the establishment as 
required by the Ministry of Home Affairs of the Federal 
Republic. 

The corrective establishments have staffs of instructors 
to give cultural, educational and physical culture instruc- 
tion. The staffs of instructors are directed by chief 
instructors. 

Certificates are awarded to prisoners passing examina- 
tions in the schools and courses where they are trained as 
craftsmen and skilled workers. These certificates do not 
bear any distinguishing mark to show that they were 
issued to prisoners and are similar to those issued to free 
citizens, 

Provision is made for the cultural life and recreation of 
the prisoners during non-working hours. Libraries, film 
shows (every corrective penal home has a film projector) 
and walks are organized in corrective establishments. The 
living quarters and other parts of the premises are also 
cleaned and kept in order outside working hours. In 
short, the life and work of the offenders follows a normal 
routine so as to approximate as closely as possible to life 
outside the corrective establishment, subject, of course, to 
the restrictions necessary to the achievement of the purpose 
of penitentiary treatment. 





G. ADMINISTRATION 


Each corrective home is administered by a governor. 
The governor directs all services in the establishment, and 
is responsible for ensuring that sentences are executed and 
that the establishment is conducted in full accordance with 
statute and other provisions of law. He is assisted by a 
staff of subordinate officers. Thus, through the head of 
the instructional staff, he is responsible for the re-educa- 
tion of the prisoners; through the medical officer and 
medical staff, he sees to the protection of their health; and 
with the assistance of the administrative and other staff, 
he carries on the administrative and technical work of the 
establishment. 

The governor is responsible for his work to the Minister 
of Home Affairs of the Federated People’s Republic or to 
the Minister of Home Affairs of the Federal People’s 
Republic of Yugoslavia (Execution of Penalties Act, 
article 12). 

Prisons are administered directly by the Home Affairs 
Commissioner of the People’s Committee of the area or 
town; and larger prisons by the commissioner through 
the prison governor (Execution of Penalties Act, article 13, 
first paragraph). 

The work of the warden in each corrective establishment 
is directed by the chief warden in accordance with the 
instructions and under the control of the governor of the 
corrective home or of the Home Affairs Commissioner of 
the People’s Committee of the area or town (Execution of 
Penalties Act, article 14, first and second paragraphs). 

The staffs of penal institutions live in quarters built for 
the purpose in the neighbourhood of the establishment. 


H. CONDITIONAL RELEASE 


The relevant legislative provisions are contained in 
articles 56 and 57 of the Criminal Code and in articles 69, 
74 and 75 of the Execution of Penalties Act. Persons 
sentenced to imprisonment or rigorous imprisonment may 
be released before serving their full sentence subject to 
the following conditions: 

(a) That they have served at least half their sentence; 
and 

(b) That they have shown by their work and conduct 
that they have reformed to such a degree that they may 
be expected not to commit any further offences. 

In exceptional cases, convicted persons may be condi- 
tionally released even before the expiry of half their 
sentence if they have especially distinguished themselves 
by their work and conduct. Subject to these conditions, 
persons sentenced to rigorous imprisonment for life may 
be released after fifteen years. 

No category of convicted persons is ineligible for 
conditional release. 

Release remains conditional until the term of the 
sentence has expired, and, in the case of persons whose 
death sentence has been commuted to life imprisonment, 
for ten years from the date of conditional release. 

Conditional release is revoked if, while on conditional 
release, the convicted person commits a fresh offence of a 
nature and gravity showing that the reasons for which 
conditional release was granted no longer exist. In the 





event of revocation, the time spent on conditional rel 
is not counted as service of sentence. 
The decision to revoke a conditional release is ma 
by the court competent to try the fresh offence. 
Decisions concerning conditional release are made ly 
the Minister of Home Affairs having jurisdiction over 
corrective penal establishment where the convicted pers¢ 
is serving his sentence, and specify the place where thy: 
convicted person is to reside for the duration of hj 
conditional release. The convicted person is entitled 
name one or more places of which he wishes one to by 
appointed for his residence. The Minister of Hor 
Affairs may for good reason appoint a new place 
residence for a conditionally released person. 
appointing a new place of residence the wishes of thin kr 
conditionally released person will be taken into account] 1 th 
The local authorities, assisted by the “citizens’ commit imposes 
tees for persons released from corrective penal establish 
ments”, are responsible for the supervision of condition} ito co 
ally released prisoners. srior © 
The citizens’ committees are required to give condf’ Cond 
tionally released prisoners all possible moral assistance to] 4, per 
ensure their social rehabilitation. In particular, th period 
committees assist ex-prisoners to obtain suitable employ} jrious 
ment and make grants to any released prisoners falling il brough 
before finding employment. of the | 
A citizens’ committee for persons released from cord), rey: 
rective penal establishments consisting of representative} 4. per 
of the Public Health and Social Policy Council, the trad] Jf .y 
unions, the Red Cross, the People’s Front and othe subject 
people’s organizations is set up by each town or are 
People’s Committee. 


IV. Suspension of sentence 


The relevant provisions are contained in articles 48, 4 
and 50 of the Criminal Code. 

Of the various forms of conditional sentence, only 
suspension of execution of the penalty is provided for}; 
under Yugoslav law. 

When a person is sentenced to imprisonment for a term 
not exceeding two years or to a fine, the court may, in}; 
passing sentence, suspend execution of the penalty imposed, 
on condition that the convicted person does not wilfully 
commit any further equally serious or more serious 
offence within a specified period which may not be less 
than one year nor greater than five years. 

In granting suspension of execution of the penalty, the 
court may require the convicted person to make such 
reparation as may be determined in the sentence within 
a period not exceeding one year. 

The court may grant conditional suspension of execu 
tion of the penalty imposed if, in view of the circumstances 
of the offence, the conduct of the offender after commission 
of the offence and the offender’s previous history, it finds 
that there are reasonable grounds for supposing that, even 
if the penalty is not executed, the offender will not commit 
any further offence and that the imposition of sentence 
will in itself accomplish the purposes of the penalty. 

Execution of the penalty may not be suspended in the 
case of an offender who has been sentenced to rigorous 
imprisonment or imprisonment, without suspension 
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execution, for a term of more than one year within the 
previous five years. 

In its sentence, the court may order that the penalty of 
mporary disqualification from the exercise of a 
gecified occupation shall be enforced, notwithstanding the 
suspension of execution of the principal penalty. 

If, during the period of suspension, the convicted person 
yilfully commits a further equally serious or more serious 
offence, the court will revoke the suspension of execution 
of the penalty. The suspension is also revoked when, 
sfter the suspension of sentencé, the offender is convicted 
for an offence committed prior to the granting of suspen- 
ion if, in the opinion of the court, suspension would have 
heen regarded as unjustified if the earlier offence had 
heen known. 

If the suspension of sentence is revoked, the court 
imposes a single penalty for all the offences involved, in 
«cordance with article 46 of the Criminal Code, taking 
into consideration the penalty already imposed for the 
prior offence. 

Conditional sentence may be revoked at any time during 
the period of suspension. Furthermore, if during that 
period the offender wilfully commits a further equally 
grious or more serious offence, and that offence is not 
brought to the knowledge of the court until after the expiry 
of the period of suspension, the conditional sentence may 
be revoked not later than one year following the expiry of 
the period of suspension. 

If suspension of the execution of the penalty was granted 
subject to the making of reparation by the offender, the 
court will revoke the conditional sentence if he does not 
make reparation within the specified period. The court 
may also set a new time-limit for making reperation or 
wen withdraw the requirement of reparation if it finds 
that the offender has not been in a position to comply 
with it. 

If the conditional sentence is not revoked, the offender 
is deemed not to have been convicted for the offence to 
which the conditional sentence relates. 

The public prosecutor is required to attach all relevant 
information regarding the offender’s previous conduct to 
the file of the case for the benefit of the court. He obtains 
the required information from the local authority in whose 
area the accused resides or from the authority in whose 
area he was born. Both authorities keep a police record. 


V. Fines 


The relevant provisions are contained in articles 25, 26, 
37, 39, 46 and 59 of the Criminal Code. A fine may be 
imposed as a principal or as an accessory penalty. 
Generally speaking, a fine may be imposed only if it is 
prescribed by law for the offence in question. In the 
tase of an offence committed for the sake of gain, a fine 
may be imposed as an accessory penalty even if not 
prescribed by law. 

The amount of a fine may not be less than 100 dinars. 
Except as otherwise provided by law, fines of up to 50,000 
dinars or, in the case of offences committed for the sake 
of gain, 300,000 dinars may by imposed. In its sentence, 
the court prescribes a time-limit of not less than fifteen 
days nor more than three months for payment of the fine, 





and, where circumstances so warrant, may authorize pay- 
ment of the fine by instalments. In the latter case, the 
court prescribes the method of payment and the period 
—which may not be greater than two years — within 
which payment must be completed. 

If the convicted person fails to pay the fine, the law 
provides for enforcement of payment by distraint. If it is 
impossible to enforce payment, even by distraint, the fine 
is replaced by imprisonment at the rate of one day’s 
imprisonment for every 200 dinars of the fine. The term 
of imprisonment may not exceed six months. 

In addition to the case of offences committed for the 
sake of gain, fines may be imposed in the cases covered by 
articles 170, 171 and 172 of the Criminal Code, i.e., 
slander, insult, disclosure of facts concerning private or 
family life, injury to reputation by accusation of the 
commission of an offence. It should be noted that in all 
these cases the penalty of imprisonment may be imposed 
as an alternative to a fine. 


VI. Other penalties and measures 
A. CAPITAL PUNISHMENT 


The relevant provisions are contained in articles 25, 26, 
27, 29, 52 and 66 of the Criminal Code. The death 
penalty is executed by shooting or hanging, according to 
the decision of the court. The detailed provisions 
regarding the execution of the death penalty are contained 
in the Execution of Penalties Act, articles 22 to 27. 

The death penalty is not mandatory in the case of any 
offence. There are twenty-three offences (other than 
military offences) for which the death penalty may be 
imposed. Even for these offences, however, the death 
penalty is prescribed only as an alternative penalty, and 
for certain offences may be imposed only under special 
conditions. For example, in the case of the offence 
referred to in article 116, sentence of death may be passed 
only if the offence causes serious bodily injury or death; 
and, in the case of murder and robbery, it may be imposed 
only if the offence has resulted in serious injury or death. 

Most offences against the people and the State are 
punishable by the death penalty or rigorous imprison- 
ment (Criminal Code, articles 100 to 106, 114 and 115). 
These offences consist primarily in criminal acts directed 
against the foundations of the organization of the State 
and society, such as, for example, counterrevolutionary 
attack on the organization of the State and society, 
actions jeopardizing the territorial integrity and 
independence of the State, the undermining of the 
armed forces and defensive forces of the State, the murder 
of a representative of the people’s authority or of a 
representative of the social organizations, armed revolt, 
espionage, service in the armed forces of the enemy in time 
of war, the destruction of objects important to the national 
economy, sabotage, etc. The death penalty may also be 
imposed for offences against humanity and the law of 
nations (Criminal Code, article 124 to 128), such as, for 
example: genocide, war crimes against the civilian popula- 
tion, war crimes against the wounded and the sick, war 
crimes against prisoners of war, the organization of a 
group for the perpetration of genocide and war crimes. 








The other offences under the ordinary law punishable by 
death include homicide, when committed under certain 
special circumstances, as, for example, homicide committed 
for reasons of personal advantage, murder, when com- 
mitted with particular brutality and premeditation, and 
robbery under arms when carried out in a particularly 
outrageous manner and when it results in serious conse- 
quences, or when it is committed jointly by a group or 
band. 

The death penalty may not be imposed upon pregnant 
women or minors. It may not be executed during their 
illness upon persons who are seriously ill or suffering 
from a serious mental or physical disease. 


B. ACCESSORY PENALTIES 


1. Confiscation of property 


The relevant provisions are contained in articles 25, 26, 
36 and 58 of the Criminal Code. 

The penalty of confiscation of property is executed by 
taking the convicted person’s property without compensa- 
tion. This penalty may be imposed only in the cases 
provided for by law for a specific offence. 

The confiscation of property applies only to property 
which the convicted person possessed when the judgment 
awarding the penalty became final. The following 
property may not be confiscated: (a) immovable property 
—the dwelling house and arable land necessary to 
maintain the convicted person and his family; (6) movable 
property —cash and securities to the value of 50,000 
dinars, and articles used by the convicted person in his 
work. 

The penalty may be imposed for all acts directed against 
the foundations of the organization of the State and 
society, or for acts against humanity and international 
law (e.g., war crimes), where the penalty imposed for the 
offence is more than rigorous imprisonment for a term of 
five years. In addition, a person may be sentenced to 
confiscation of property for nine other offences, including 
very serious cases of forgery and the use of counterfeit 
money and stamps (Criminal Code, articles 221 and 222), 
unlawful speculation (Criminal Code, article 233), and 
unlawful trading in gold coins, foreign currency, foreign 
exchange, precious metals or valuables (Criminal Code, 
article 234). 


2. Prohibition of a specified occupation 


The relevant provisions are contained in articles 25, 26, 
35 and 66 of the Criminal Code. 

The penalty of the prohibition of a specified occupation 
may be either for a fixed term or for life. It may be for 
life only in cases where the offender is sentenced to a term 
of not less than three years’ rigorous imprisonment. The 
temporary prohibition of a specified occupation may be 
for a period of not less than three months nor more than 
five years. It is imposed when the offender has taken 
advantage of his occupation for the purpose of committing 
an offence, or when it would be dangerous to allow him 
to continue to engage in that occupation. The duration of 
the penalty of prohibition of a specified occupation is 











reckoned from the day on which the principal penalty wa V 
served, barred by lapse of time or remitted. The re 

Juvenile delinquents may not be permanently prohibiteilind 89 
from an occupation. 









3. Limitation of civic rights 






The relevant provisions are contained in articles 25, 2 
31, 32, 33, 34 and 64 of the Criminal Code. 

This penalty consists of the loss of electoral rights, th 
right to hold and discharge the functions of elective offic 
in social organizations or associations and the right t (a) L 
participate in public life. the law 

The limitation of civic rights thus affects the legal statyyierefor 
of the convicted person only in respect of his civic righy}my to 
and in no way affects his private rights, particularly his} who 










property rights. It takes 
This penalty may be permanent or for a_ specified}bit has 
period. further 


The penalty of permanent limitation of civic righyyhe sent 
must be imposed when the death penalty is applied anjjpets" | 
when the death penalty is replaced by rigorous imprison §™% &X¢ 
ment for life. This penalty takes effect as from the day vithin ¢ 
on which the sentence acquires the force of res judicat, 
When the penalty of permanent limitation of civic rights js 
imposed, the court orders in its sentence that the offender} {or 4 te 
shall forfeit honorary titles and all decorations. 

The penalty of limitation of civic rights for a specified , 
period may be imposed only in conjunction with a sentence barred 
of rigorous imprisonment for a term of not less than five} (6) J 
years. The court may also impose temporary limitation}ite rec 
of civic rights for a period of not more than two yean} jiscreti 
in exceptional cases when the sentence of rigorous im] Jydic 
prisonment is for a term of between two and five years 
In the cases mentioned, the penalty of temporary limite}, to ; 
tion of civic rights is imposed if the offender has shown}ien 
himself unworthy to take part in the public life of thefjon ¢ 
country. A person sentenced to temporary limitation ff nore 1] 
civic rights is disqualified from exercising the civic right] ,.. 
of which he has been temporarily deprived as from the eight 
day on which the sentence acquires the force of ra 
judicata, but the duration of the penalty is reckoned # 
from the day on which the principal penalty was served, war 
barred by lapse of time or remitted. When a person i} ¢ 4; 
sentenced to temporary limitation of civic rights, ‘the a 
court may take from him his honorary titles or decorations} ,, 
if he has committed an offence which renders him uw} , 
worthy to hold them. This penalty may be imposed for} 4.4); 
a term of not less than one year nor more than five years} the 

A person sentenced to temporary limitation of civit] 4 ou, 
rights has his civic rights restored to him on the day a}... , 
which the penalty of limitation of civic rights expires. : 

The penalty of limitation of civic rights may in m0 
circumstances be imposed upon minors. 
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4, Deportation 





Deportation as a security measure is allowable only 
in the case of aliens committing an offence in Yugoslavia 
and where the court finds that the manner in which the 
offence was committed or the motives for which it was 
committed show that the residence of the alien in the 
country might have harmful effects in the future. 












VII. Police record and rehabilitation 


: The relevant provisions are contained in articles 87, 88 
itelnd 89 of the Criminal Code. 

Extracts from the police record are as a rule issued only 
st the request of the public legal department, the court 
95 znd other organs of the State administration, and at the 
» 2 request of the offender himself. They cannot be obtained 

h by other persons. 
aa Full rehabilitation may be: (a) legal and (6) judicial. 


ight | (4) Legal rehabilitation takes place in accordance with 
the law on the expiry of a specified time-limit. It is 

1 statysptterefore automatic. Legal rehabilitation is applicable 
: righgjotly to persons who have not previously been convicted, 
irly hijot Who are deemed by law not to have been convicted. 
Ittakes place: (1) if a person who has been found guilty 

but has been exempted from the penalty commits no 
further offence in the year following the day on which 
righyjite sentence acquired the force of res judicata; (2) if a 
ed anjjperson sentenced to a fine or to imprisonment for a term 
prison. fut exceeding six months commits no further offence 
he day vithin a period of three years following the date on which 
rdicaj, jhe penalty was served, barred by lapse of time or 
ights sftemitted; and (3) if a person sentenced to imprisonment 
for a term of not less than six months nor more than two 

years commits no further offence within a period of five 


an five} (b) Judicial rehabilitation is effected by the court at 
tation} the request of the convicted person. It is within the 
) yeattfiiscretion of the court which may either grant or refuse it. 
us mm} Judicial rehabilitation may be granted to persons 
©} entenced to imprisonment for a term exceeding two years 
limite Fr to rigorous imprisonment if they have not previously 
showtlieen convicted or if they are deemed by law not to have 
of the} een convicted, and to persons who have been convicted 
ton dInore than once. 


i he The court may grant rehabilitation to such persons after 
>m ME icight years have elapsed since the day on which the 
penalty imposed was served, barred by lapse of time or 
remitted, if it finds that their conduct has been such as 
warrant rehabilitation and that they have to the best 
of their ability made good the damage caused by the 
ts, the} fence. 


rson is 


ration! The court may grant rehabilitation to a person who has 


a a been convicted more than once when all the time-limits 
‘ec “Ml stablished by the new Yugoslav Criminal Code in respect 
pes of the convictions concerned have elapsed. In deciding 
CiVE}vhether rehabilitation should be granted in a particular 
tase, the court takes iftto consideration, on the one hand, 
the convicted person’s conduct and his efforts to make 
good to the best of his ability the damage caused by the 
iffence, and, on the other, the seriousness and nature of 

the offences committed. 
To ensure that police records are complete, courts are 
slavia| “Tired to inform the competent authorities of the 


ch iffender’s place of birth. 


VIII. Pardon, amnesty 


The relevant provisions are contained in articles 84, 
85 and 86 of the Criminal Code and in the Amnesty and 
Pardon Act of 2 November 1946 (Official Journal of the 
Federal People’s Republic of Yugoslavia, No. 89/46). 


A. ParDoNn 


Pardon proceedings may be instituted ex officio or at 
the request of the convicted person or of his spouse or 
near relatives. 

The right of pardon is vested in the Presidium of the 
National Assembly of the Federal People’s Republic of 
Yugoslavia and in the Presidiums of the National Assem- 
blies of the People’s Republics depending on whether the 
offence violated federal law or the law of one of the 
Republics. 

Pardon grants individually designated persons freedom 
from prosecution, the total or partial remission of execu- 
tion of the penalty, commutation of the penalty imposed 
to a less severe penalty or removal of the legal conse- 
quences of the conviction. 

Pardon proceedings to secure freedom for prosecution 
may only be instituted ex officio. 


B. AMNESTY 


The right of amnesty is vested in the Presidium of the 
National Assembly of the Federal People’s Republic of 
Yugoslavia and in the legislative bodies of the People’s 
Republics, depending on whether the+offence violated 
federal law or the law of one of the Republics. 

Persons covered by an amnesty are granted freedom 
from prosecution, the total or partial remission of execu- 
tion of the penalty, commutation of the penalty imposed to 
a less severe penalty or removal of the legal consequences 
of the conviction. 


C. COMMON PROVISIONS 


If an amnesty or pardon grants total remission of the 
penalties, both principal and accessory, the beneficiary is 
deemed not to have been convicted for the offence to 
which the amnesty or pardon relates. Amnesty and 
pardon are granted without prejudice to the rights of 
third parties resulting from the conviction. 


IX. Recent developments and future prospects 


The Criminal Code at present in force was adopted only 
recently, and consequently no essential reform is contemp- 
lated in the immediate future. Important reforms in 
connexion with criminal procedure are however under 
consideration. 

The legislative commissions are at present concentrating 
on the development of the principles contained in the 
criminal legislation and on the preparation of purely 
technical provisions to define the mode of application of 
these principles, particularly the regulations relating to 
custody and the by-laws of the corrective penal establish- 


ments. 





UNITED NATIONS ACTIVITIES IN THE FIELD OF THE 
PREVENTION OF CRIME AND THE TREATMENT OF 
OFFENDERS 





The Latin-American Seminar on the Prevention of Crime Topi 


and the Treatment of Offenders 


The Latin-American Seminar on the Prevention of 
Crime and the Treatment of Offenders took place in Rio 
de Janeiro from 6 to 19 April 1953, as a result of resolu- 
tions 415 (V) and 418 (V) of the General Assembly of 
the United Nations, dated 1 December 1950. At the 
invitation of the Government of Sao Paulo, State of Sao 
Paulo, the closing session took place in that city on 
20 and 21 April. 

Representatives of seventeen (out of the total of twenty) 
Latin-American countries, specially nominated by their 
Governments, participated in the Seminar. Ten experts 
nominated by the United Nations, who prepared the 
working papers for the discussions of the Seminar, also 
participated. As observers there were also present the 
representatives of the International Labour Organisation, 
the United Nations International Children’s Emergency 
Fund, the World Health Organization, non-governmental 
agencies, etc., as well as an observer from the United 
States, Professor Thorsten Sellin. The number of 
observers was considerable, since a great number of 
specialists directly concerned with the problems discussed 
at the Seminar were present. 

The representatives were directors of prisons, professors 
of criminal law, criminology or psychiatry, children’s 
judges or specialists in the problems of juvenile delin- 
quency, and specialists in problems of social welfare or 
after-care. 


The agenda consisted of the following items: 

(a) Standard minimum rules for the treatment of 
prisoners; 

(b) The selection and training of personnel; 

(c) Open institutions; 

(d) Juvenile delinquency, and 

(e) Trends of crime. 

Forms of technical assistance which the United Nations 
can give to interested countries in order to improve the 
situation in respect of any of the problems mentioned 
above were also discussed. 

The Seminar discussed all the items and adopted 
resolutions on each one. 

It also adopted a resolution which calls for the establish- 
ment of a Latin-American Institute for the Prevention of 
Crime and the Treatment of Offenders. The Government 
of the State of Sao Paulo officially indicated at the closing 


session of the Seminar its willingness to offer the city off _,. 
Sao Paulo as seat for the Institute. The Government of This 
Brazil, at the request of the Government of the State of publicat 
Sao Paulo, later officially informed the Secretary-Generdf!™ 
of the United Nations of the willingness of the Govern janiety 
ment of the State of Sao Paulo to defray the expenses of"°"S 
the establishment and the maintenance of such an Institut, §"°C™™ 
Negotiations in connexion with its establishment have if offer 
already begun. In y 

By another decision, the Seminar established a perms. oo 
nent working group with the purpose of arousing and 7" 
maintaining, with the help of the other delegates and miblice 
technicians, the interest of the Latin-American govern} 
ments and of public opinion in the prevention of crime lid ne 
and the treatment of offenders, so as to facilitate the 
practical realization of the recommendations approved by 
the Seminar on each of the above-mentioned items. It 
was also decided that the Latin-American Seminar should}, 
meet every three years and that it should maintain it The: 
Latin-American character in accordance with the prov 
sions of resolution 415 (V) of the General Assembly of 
the United Nations. This does not exclude the participa he 
tion as observers of representatives of the United States 
and of Canada. 

_ The Seminar further recommended that the Secretariat 
of the United Nations should undertake an analytic and 
comparative study of the existing means of observation 
and classification of juvenile delinquents with a view to 
treatment, and that this study should be submitted to the} canmin 
next Latin-American Seminar. - 

In order to insure a better standard of living for the} Sco} 
personnel of the administration of prisons, it was finally} Res 
decided to recommend the establishment of an independent} Crir 
social service in each of the Latin-American countries. Crit 

From the very beginning the Government of Brazil gave] p.. 
its whole-hearted co-operation by making available all the ( 
facilities necessary for the successful functioning of the} per 
Seminar. The papers and documents of the Seminar were} Stu 
printed by the Brazilian Government in two volumes; the} Spe 
first contains the major documents of the Seminar andj | 
the papers presented by the experts of the United Nations; C 
the second volume contains the papers presented by the \ 





representatives of the Governments. The third volume + 

will contain the summary records and the texts of resolutions . 

adopted by the Seminar. om 
Ge: 
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oa This bibliography consists of references to technical 


State of publications, including both books and pamphlets, and 

uticles in periodicals. It has been compiled from a 
Govern tiety of sources, including book announcements and 
xnses gff*views in technical periodicals directly or indirectly 
tute wncerned with the prevention of crime and the treatment 
of offenders. 

In its first number the Review published a comprehensive 
pical bibliography of technical periodical literature going 
back to approximately the beginning of 1950, and in its 
econd number it published a comparable bibliography of 
gover publications other than periodical literature. The third 
F cri issue was devoted, in its entirety, to a specific topic, and 
ate & did not contain a bibliography of current technical 
mail by literature. With the present issue a beginning is made 
=e, with the simultaneous publication of topical bibliographies 

aha uli 4 current periodical and non-periodical technical 

- « | literature. 
me Nl These bibliographies are intended to give a compre- 
‘hip a hensive view of current technical literature relating to the 

y prevention of crime and the treatment of offenders. 
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BIBLIOGRAPHY 


Topical bibliography of current technical literature 


INTRODUCTION AND CONTENTS 


available information and other practical considerations, 
the bibliography obviously cannot claim to be exhaustive. 
No attempt was made to include or exclude items by 
reason either of their scientific quality or of their practical 
usefulness, and the inclusion of a reference does not, 
therefore, in any way constitute an evaluation or endorse- 
ment on the part of the Review. 

For practical reasons, the scope of the present biblio- 
graphy has been delimited somewhat more narrowly than 
the two bibliographies previously published. An attempt 
has been made, in particular, to exclude items of a 
primarily legal or procedural character. 

Wherever possible, the bibliography mentions the place 
of publication, name of publisher (or sales agent), date of 
publication, pagination and price. Further data pertaining 
to the periodicals referred to will be found in the two lists 
of periodicals published in the first issue of the Review, 
on pages 123 and 126. An author index to the biblio- 
graphy is appended (pages 105 to 110 below). 

The following are the principal subject headings used 
in the topical classification (the numerical references 
following individual subject headings relate to the numbers 
of the items): 


PREVENTION OF CRIME (296-311) 
POLICE: SOCIAL ASPECTS (312-319) 


SOCIAL AND PENOLOGICAL ASPECTS OF THE ADMINISTRATION OF 
CRIMINAL JUSTICE 
Detention prior to judicial disposition; protection of rights 
(320-327) 
Legal aid (328-334) 
Examination of offenders prior to judicial disposition; 
forensic psychiatry; forensic medicine (335-385) 
THE TREATMENT OF OFFENDERS 
Institutional treatment 
General (386-404) 
Specific countries and territories (405-432) 
Specific institutions (433-437) 
Design and construction (438-441) 
Classification ; individualization of treatment (442-453) 
Health problems and services (454-458) 
Mental health problems and services (459-468) 
Social services; counselling; prison visiting (469-475) 
Prison education; vocational training and rehabilitation 
(476-485) 





Prison labour; prison industries (486-495) 
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